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TRAGIC DECISIONS 



1 . FAIR CHANCES VERSUS BEST OUTCOMES 

There is a context for every decision to meet a patient’s medical need by providing 
treatment. The clinical context for some of these decisions is routine, if only because 
the provision of treatment to one patient will not result in the death of another with 
the same need for it. There is a clinical context for some treatment decisions that is 
inevitably tragic. In circumstances of true scarcity, the provision of lifesaving 
treatment to one patient will result in another’s death. Medical resources are required 
for lifesaving treatment but there are more patients who need the treatment than 
there are resources to save them. 1 

As the demand for these resources exceeds the supply, not all patients whose 
lives could be saved will be saved. This situation involves a conflict of life with 
life. 2 It can also be seen to reflect a wider context of social values, assumptions and 
practices that can influence clinical decision-making. Decisions to save some 
persons over others are not made in a social vacuum. An exigent question is how we 
should decide which patients will be selected to receive these scarce, lifesaving 
medical resources (hereinafter abbreviated as Resources). This is the central issue 
that I will address. Another issue is whether a patient selection process should 
favour saving younger lives with more remaining life years over elderly lives with 
fewer. I will argue that it should not. 

My central issue is known in bioethics as the problem of fair chances versus best 
outcomes. The decision-making context with which I am concerned is patient 
selection for Resources. “Patient selection includes any stage at which classes of 
people (for example, non-residents or the elderly) are barred from further 
consideration or individual patients are selected for treatment.” 3 I will focus on 
transplantable organs (e.g., hearts, kidneys) as natural Resources that are scarce, 
indivisible and lifesaving. These organ transplants occur in the tragic context of 
absolute scarcity in which the supply of available organs is always outstripped by 
the demand. This scarcity is presently unavoidable. 4 With one exception, I will not 
address what have been termed “macroallocation” issues. I will not, for instance, 
propose an argument for a continuing societal commitment to funding organ 
transplants. I will, however, argue against the contention that elderly persons should 
be denied Resources because they consume many other health care services. 

The problem of fair chances versus best outcomes poses two options for patient 
selection: either select by a procedure that affords fair chances to all medically 
suitable candidates or select those whose prognoses indicate the highest levels of 
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prospective medical benefit. The fair chances/best outcomes problem is essentially a 
problem of choosing between lives. 

Consider Norman Daniels’ example of Alice and Betty, both of whom are the 
same age and have waited the same time on queue. Each will live only a week 
without an organ transplant. With a transplant, Alice is expected to live two years 
and Betty ten. Who should receive Resources? Giving priority to producing best 
outcomes would mean that Betty gets the transplant and Alice dies (assuming 
persistent scarcity of organs). But Alice might object, “Why should 1 give up my 
only chance at survival - and two years of survival is not insignificant - just because 
Betty has the fortunate chance of living longer? It is not fair that I give up 
everything that is valuable to me just so Betty can have more of what is valuable to 
her.” 5 

Alice demands a lottery that gives both equal chances for Resources. This 
problem is both controversial and unresolved. Some agree with Alice’s complaint 
and her demand for a lottery. Although others do not, there is still much 
disagreement about when and how much to favour best outcomes. When deciding 
between fair chances or best outcomes, we are stymied by conflicting intuitions at 
what Daniels terms “the deepest theoretical levels.” 6 

The history of bioethics presents two seminal approaches to this problem. The 
utilitarian approach usually favours best outcomes. The egalitarian approach has 
often favoured fair chances. I am not suggesting that either camp is constrained by 
these approaches. I do suggest that the egalitarian’s random selection approach has 
seen little development since Childress’ seminal formulation in 1970. 7 

That formulation divided patient selection into two stages. 8 The first stage 
involved the formation of a candidate pool. Patients were supposed to be 
individually assessed as to their prospective response to Resources. Those whose 
prospective response was at or above a threshold level of medical benefit were to be 
included in the candidate pool. Interpersonal comparisons of degrees of benefit were 
to be avoided. Absent triage conditions of natural disaster or military emergency, 
comparative judgements of social worth were also avoided. The second stage 
involved choosing those who would receive Resources through random selection. 
The two options for random selection were either first come, first served, or a 
lottery. Childress favoured the former. This selection process aimed to affirm and 
protect an individual’s personal and transcendent dignity through an equal right to 
be saved. Childress claimed that this right is best preserved by procedures that 
establish equality of opportunity. Random selection, as opposed to utilitarian 
calculation, best captures the requirements of human dignity. 9 

My project is to attempt a sustained but qualified defence of this approach. My 
defence will target two kinds of argument. First, it will target a rule utilitarian 
argument for maximizing medical benefit as a form of utility. Childress has recently 
become a proponent of the view that this argument can be endorsed in patient 
selection without compromising an egalitarian perspective. 10 I will argue that there 
are problems in both practice and principle with this qualified utilitarian approach. 
In practice, medical utility judgements are liable to social biases that can devalue 
elderly lives. In principle, medical utility judgements exemplify the fair chances/best 
outcomes problem and subvert equality of opportunity. 
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Second, my defence will target an argument that fairness in patient selection 
requires a preference for saving younger lives instead of older ones. Treating 
transplant candidates as equals means that age should not be a final selection 
criterion. I will offer reasons for concluding that elderly persons would not fare well 
in a selection process that aims to maximize medical benefit. I claim that a medical 
utility preference for best outcomes will result in a disproportionately negative 
impact on elderly patients who will generally benefit less from Resources than 
younger ones. Exceptions aside, age is a good statistical predictor of lower levels of 
health in elderly persons because the prevalence of illness and disability increases 
with age." Larger numbers of elderly persons could be denied Resources because 
they do not benefit enough. The use of medical utility can compromise equality of 
opportunity for elderly persons. A utilitarian can regard this impact as unfortunate 
but not unfair. I will offer reasons why an egalitarian can regard it as unfair and age- 
biased. 

Some of these reasons reflect a concern with the application of social value 
judgements that devalue elderly lives. These judgements do not have to be explicitly 
social (e.g., this person’s best years are behind him and he has little left to contribute 
to society). They can also be made in the guise of psychosocial rehabilitation criteria 
that purport to be medical (e.g., this person will have diminished capacity for 
resuming social roles and meaningful interaction with others). 1 will present 
evidence that medical and social utility are conflated easily through a social 
interpretation of life (see Appendix). That interpretation appears to have been 
endorsed by many practitioners of contemporary medicine. 

But negative social value judgements are not the only source of concern. In fact, 
this concern might be adequately met through careful scrutiny. If we assume that 
negative social value judgements are avoided, then a rule utilitarian approach may 
still not regard lives with lower medical utility scores as equally worth saving. Lives 
can be valued according to the extent to which they maximize the physiological 
benefits of Resources. In sum, the maximization approach can play favourites with 
those lucky enough to have the better prognoses even in a society that does not deny 
value to elderly lives. 

A preference for saving younger lives over older ones can have an egalitarian 
basis in the fair innings argument, i.e., the elderly have had a greater share of innings 
in life than younger persons. If we are to treat younger persons with fairness, then 
we must give them an opportunity for a greater share of the lifespan that the elderly 
have already had. One can make a similar argument about opportunity for conscious 
time alive without reference to a natural lifespan. Thus if we are to treat younger 
persons with fairness, then we must give them an opportunity for more of the 
conscious time alive that the elderly have already had. I challenge both of these 
arguments. 

My defence will assess the two-stage selection process in terms of the underlying 
values of an egalitarian ethos. 12 How, for instance, is the transcendent dignity of 
persons translated in this ethos? 1 argue that this ethos is based on a Dworkinian 
principle of equal concern and respect that fuses equality, autonomy and fairness. 13 
This principle also affirms an abstract notion of common humanity 14 into which the 
transcendent dignity of persons is translated. 
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My project is driven by an argument that fair chances in the final selection of 
patients are usually equal chances. Since some patients will die because they do not 
receive Resources, it is clear that providing the same treatment for all patients who 
could benefit is precluded. Treating a group of patients as equals does not mean 
equal treatment for each. There is a parallel here with the selective medical 
treatment of disaster or military triage. The “dire scarcity” of triage situations means 
that equal treatment for everyone in need is “unconditionally impossible.” 15 

I claim that equality of opportunity best reflects an egalitarian commitment to 
equal concern and respect in patient selection. In this tragic context, equal treatment 
through equality of Resources or welfare is impossible. This equality of opportunity 
is prospect-regarding 16 and does not make patient selection decisions contingent on 
the personal characteristics of candidates. Instead, it treats their lives as equally 
worth saving by respecting their common humanity. My proposed equalisandum is 
equality of prospect-regarding opportunity for adequate conscious life. 17 If this mode 
of opportunity is apposite, then we might need a final selection process that also 
excludes personal information in an attempt to give greater weight to respecting 
common humanity. 1 argue that a lottery best distributes prospect-regarding 
opportunity. 

My defence will also attempt to remedy what I claim are the shortcomings of 
Childress’ seminal formulation. First, there is the unelaborated assumption about the 
need for a threshold level of medical benefit. This would function as a criterion of 
inclusion to form a pool of transplant candidates. Childress once regarded this 
criterion as medically and, to a large extent, ethically unproblematic. I disagree on 
both counts. While Childress now admits that this criterion is more problematic than 
he initially assumed, my aim is to develop a critical assessment of those problems. 

First-stage decisions about who will be included in the candidate pool should be 
limited to those for whom Resources will likely work. There seems little point in 
trying to affirm the equal value of lives by providing some persons with treatments 
that will not work. An egalitarian approach can argue that Resources need not be 
limited only to those for whom they will likely work best. 1 will argue that there 
ought to be a threshold level of medical benefit above physiological futility. This 
level would exclude from the candidate pool those whose prospective response to 
Resources (e.g., likelihood of benefit, length of benefit, etc.) falls below it. On my 
account, a person who does not meet this threshold level would be told that her 
condition precludes the minimal response to Resources that transplantation aims for. 
I will present this threshold level as akin to a non-comparative standard of justice, 
since it woidd not rely on interpersonal comparisons of medical utility. It relies only 
on information about the person herself. 

The determination of this threshold should be a deliberative exercise. Medical 
benefit is the Janus face of medical futility. While the medical futility debate is 
ongoing, there is recognition that it is not limited to physiological futility (e.g., 
prescribing antibiotics for viral pneumonia). One way to approach this determination 
is to decide who would be excluded from the candidate pool if transplantable organs 
were not scarce. Abundant organs would not mean that anyone who could survive 
the operation would get a transplant. Cardio-pulmonary resuscitation is a plausible 
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means of temporary rescue in cases of unavoidably imminent death. Transplantation 
would not be. 

The goals of transplant medicine might be relevant here. Transplantation is not 
intended to be an expensive and invasive form of resuscitation or palliative care. 
Transplantation is intended to provide the recipient with an opportunity to resume a 
life that is, however temporarily, free of the end-stage organ disease that 
necessitated the transplant. One can argue that this involves discharge from the 
hospital, as opposed to a short post-operative life that is lived in the intensive care 
unit. The alternative is to confuse good medicine with providing patients with 
whatever they want. 

On the other hand, I have yet to see a convincing argument that physicians 
should be exclusively empowered to decide what prospective length of post- 
operative life merits a transplant. I claim that this is a contentious issue befitting 
both clinical and moral judgement. Since physicians have no monopoly on the latter, 
this threshold level of medical benefit should be determined through public moral 
deliberation between clinicians and community members. The latter would include 
those who have had or are waiting for a transplant. The deliberative democratic 
approach proposed by Gutmann and Thompson could be a principled means to this 
end. 18 

The second shortcoming of Childress’ initial formulation is his abbreviated 
defence of random selection. While some advocates of random selection “have 
contented themselves with unelaborated assertions,” 19 I will attempt a sustained 
defence of its limited use in patient selection. As a procedural means, a lottery can 
afford each candidate the same chances of obtaining the Resources that only one of 
them will receive. But there is more to my rationale for a lottery than affording equal 
chances to persons who are equally valued. A lottery avoids decisions based on 
personal characteristics such as age or levels of medical utility. It allows us to use 
chance to affirm common humanity in a tragic context where rational judgement 
may well affirm less. In principle, there are good reasons why a patient selection 
lottery should appeal to those who aim to realize equal opportunity. In practice, 1 
propose the lottery as a means about which persons should deliberate. 

1 . 1 Chapter Synopsis 

In chapter two 1 will present the seminal formulations of a two-stage patient 
selection process and subject Childress’ most recent version to critique. 1 argue that 
a reliance on interpersonal comparisons of medical utility can compromise an 
egalitarian approach to patient selection. These comparisons epitomize the problem 
of fair chances versus best outcomes. Making final selection decisions on the basis 
of greater medical utility is thus problematic in principle. Medical utility judgements 
are also prone to biased social value judgements that can devalue elderly lives. This 
makes them problematic in practice. 

In chapter three I address two problems that pertain to the use of medical utility 
in patient selection. The first issue pivots on the ease with which medical utility 
slides into conflation with social utility. This occurs in the context of a social 
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interpretation of life. Medical utility comparisons are thus liable to judgements of 
social worth. 

While I present evidence to support my claim that this practical problem is 
ongoing and significant (see Appendix), I do not conclude that it is insuperable. So 
my concern with medical utility in patient selection does not rest exclusively with 
biased social value judgements. 1 also argue that choosing transplant recipients with 
the highest levels of medical utility will result in a disproportionate and age-biased 
impact on older candidates. This exemplifies the fair chances/best outcomes problem 
between persons of different ages and is thus a deeper problem of principle. 

In chapter four I address the question of whether a patient selection process that 
aims to maximize medical utility can securely incorporate rights that might protect 
against age bias. I assess the accounts of Sumner 20 and Griffin 21 and conclude that 
evidence-based predictions about transplant outcomes inspire the position that 
maximizing medical utility is an acceptable view of when sacrificing one person for 
another is allowed. 

I then consider two objections to my claim that the negative effect of medical 
utility judgements on elderly persons is unfair. I critique Daniels’ 22 cohort argument 
and then address the contention that elderly persons are already consuming an unfair 
share of health care resources. 

In chapter five I evaluate Frances Kamm’s 23 argument that fairness, especially if 
based on concerns about equality of opportunity, makes need for Resources 
inversely proportional to age. 1 question first whether her correlation between need 
and age tells us anything about fairness. I then question whether her correlation of 
need with adequate conscious life is as close or as easy to apply as she claims. 1 
contend that it is neither. 1 then critique the fair innings argument that is often used 
to justify a preference for saving younger lives. I extend these age-related 
discussions into chapter six, where I take another look at over-a-lifetime need. 

I address the Quality Adjusted Life Years debate in chapter seven and explore 
the basic ideas that I think should inform a patient selection process. I critique John 
Harris' 24 argument against medical utility comparisons and attempt to revise its 
egalitarian basis. 1 disagree with Harris’ position that treating persons with equal 
concern and respect entails that virtually any patient who would survive the 
operation requires an equal chance for a transplant. An egalitarian approach to 
patient selection does not require a vacuous notion of medical benefit. I also 
expound upon Dworkin’s principle of equal concern and respect as the principle of 
more ultimate value in patient selection. 

I present a principled approach to patient selection in chapter eight. I propose a 
normative metric of prospect-regarding equality of opportunity. Pace Kamm, my 
proposed equalisandum is opportunity for adequate conscious life. I make these 
proposals in the context of an egalitarian ethos that attempts to strike a respectful 
balance between fairness, equality and autonomy. I argue that Dworkin’s principle 
of equal concern and respect grounds this ethos. 

In chapter nine I argue that a threshold level of medical benefit should be used at 
the first stage of patient selection as a non-comparative standard that judges patients 
on their own clinical merits. Feinberg’s 25 notion of a non-comparative standard of 
justice is applicable here. I argue that the principle of equal concern and respect does 
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not require that we count any response to Resources as a benefit that ought to be 
provided. Nor does it require that the goals of appropriate treatment be subverted. I 
endorse a deliberative democratic approach to the formulation of this threshold. 

In chapters ten, eleven and twelve I consider an issue that is as much a problem 
of principle as of practice: what is an apposite egalitarian procedure for making final 
selection decisions? While I believe that this procedure should also be determined 
through moral deliberation, 1 argue for random selection but against a reliance on 
first come, first served. I contend that a lottery best exemplifies the values that 
should inform an egalitarian approach to patient selection. 

But how does an egalitarian best defend a lottery? There are various 
justifications that do not lack critical merit. I consider whether a lottery is an 
effective means of taming unavoidable chance and spreading it around. One can 
argue, for instance, that while evidence-based predictions about transplant outcomes 
are being made with greater reliability, they are still a fallible basis on which to 
decide who lives and who dies. Although this idea has merit, it is prone to the 
criticism that lotteries merely avoid the need to make tough decisions. 

Since I have argued that age and length of benefit (above a threshold level) are 
not pertinent differences, I also endorse the idea that a lottery is the fairest means of 
deciding between candidates who do not differ in any way relevant to the provision 
of Resources. In this respect, the lottery functions as a kind of procedural tie- 
breaker. This is not the strongest defence of a lottery since, absent triage conditions 
of natural disaster or military emergency, few would deny that a lottery is the fairest 
means of selection between two candidates who do not differ in any significant way. 

What constitutes relevant differences in patient selection, however, is a matter of 
some controversy, 26 so I also attempt a stronger defence. Even if some differences 
are thought to be relevant, they should be excluded from consideration because there 
is an independent and greater weight to equal concern and respect to which an 
egalitarian should give expression. 

I attempt an analogy with the exclusion of tainted but otherwise relevant 
evidence at law. In this respect, the lottery functions as a means of substantive 
exclusion. A lottery is the most lucid means of ensuring equal opportunity by 
excluding these otherwise relevant differences. In so doing, we affirm common 
humanity and give the principle of equal concern and respect an unequivocal 
expression: above the non-comparative threshold of medical benefit, each candidate 
has a roughly equal claim to life. 

The idea of patient selection by lottery has not fared well in bioethics. It has been 
portrayed as a crude response to the central ethical conflict between doing the most 
good with Resources and ensuring that they are distributed fairly. 27 At best, it might 
reflect the polish of principle but amount to an odd and unacceptable practice. 

The notion that lotteries should be used to distribute Resources has been seen as 
failing noticeably to cohere with conventional moral standards. Beauchamp and 
Childress claim that those who “believe intensely” that transplantable organs should 
be allocated by lottery “may have very good moral reasons for their views,” but they 
do not have behind them the force of the “norms that all morally serious persons 
share,” i.e., the “common morality.” They note also that the norms of common 
morality require interpretation in the service of a “workable practical ethics.” 28 
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Patient selection lotteries have been criticized in other accounts. 29 Lotteries have 
been seen as capricious, corruptible procedures that could be “fixed” by 
unscrupulous computer programmers who are willing to misuse them. This potential 
may exacerbate the anxiety of those seeking Resources far more than time spent on 
any waiting list. Candidates may even prefer “to leave their fates in the hands of 
natural chance (or God)” rather than risk human error in a lottery. 30 

There is no point in denying this. But 1 agree with Neil Duxbury: we should not 
refuse to consider a proposal merely because it will meet with broad opposition. 
Scholarship will likely be undermined and impoverished if we back away from 
developing ideas “for fear that they may offend against conventional sensibilities.” 31 
Disturbing heuristics can be instructive because our reasons for finding them 
troubling will be generated to some extent by what we think that patient selection 
decisions ought to entail. Thus we should not dismiss these heuristics casually. 32 

And yet many philosophers do not object to using a lottery to break a tie, even in 
patient selection. 33 The real controversy concerns selecting by lottery when relevant 
differences distinguish candidates in the trade-off between fairness and utility. The 
main objection is that a lottery ignores these differences and tips the scales towards 
fairness at the insensitive expense of utility. 34 But this does not have to be so, since a 
lottery can employ weighted chances to reflect those differences. 35 Perhaps it is the 
notion that candidates with varying degrees of prospective medical benefit should be 
given equal chances that is insensitive. But these differences may reside among 
substantially equal claims to life. Besides which, the allocation of Resources can be 
fair and efficient without maximizing utility. We just have to realize enough utility, 
not the most of it. 36 Patient selection by lottery may be neither as crude nor as 
unacceptable as some have supposed. 

This book is my response to the fair chances/best outcomes problem in patient 
selection. 1 develop my arguments by thinking about the work of other philosophers, 
some of whom do not have prominent views on Resources. Even so, I try to show 
why some of their theoretical views are relevant to a broader egalitarian approach to 
patient selection. 1 do not limit my sense of this relevance to work that is 
conventionally termed “bioethics.” 

I explore a familiar conception of equality as a political and moral ideal. Patient 
selection is a context in which I think that conception should govern the relations in 
which transplant candidates stand to one another. This ideal abstracts from many 
undeniable differences among candidates and claims that Resources should be 
allocated on the principled assumption that each of their lives is equally important. 37 
Once admitted to the pool, candidates have substantially equal claims to life. 

This conception of equality epitomizes the “hardy” egalitarianism to which 
Brock objected thirty years ago. He imagined an otherwise healthy twenty-five-year- 
old who is expected to have a normal lifespan without “significant” disability if she 
receives a transplant and a seventy-year-old who is expected to die from unrelated 
medical causes within one to two years regardless, who has a low probability of 
successful outcome and whose quality of life will be “seriously” compromised even 
if the graft succeeds. His conclusion was emphatic. “Even the hardiest of 
egalitarians and the strongest proponents of fairness are very unlikely to support a 
random selection process between these two patients.” 8 
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I am not so sure. I like to think that a “hardy” egalitarian could credibly support a 
random selection between these candidates. We should always consider who is 
defining whose conscious life as being seriously compromised. That issue might be 
resolved on the basis of what the candidate prefers by way of adequate conscious 
life. 39 We need a better understanding of what the acceptable probabilities for 
successful outcome are supposed to be, so we should deliberate about non-futile 
treatment. If the older candidate’s expected outcome is worth a transplant, then the 
differences between the two of them may not diminish the substantial equality of 
their respective claims to life. 

We thus need a basis beyond which we do not grade lives for comparative worth. 
We have ethical reasons to avoid attempting to maximize utility and we can still be 
efficient by realizing enough benefit above a threshold level. This threshold would 
be a plateau, above which strength of claim no longer increases despite increments 
of value. 40 

In sum, 1 develop an “equal chances [human] lottery” interpretation of fairness 
along with a “no irrelevant” or prejudicial distinctions version. 41 The way to balance 
fairness and efficiency is to first set an acceptable threshold of medical benefit. We 
should then select randomly among suitable candidates with substantially equal 
claims to life. Or so a hardy egalitarian could argue. 

NOTES 
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CHAPTER 2 



PATIENT SELECTION AND MEDICAL UTILITY 



1. INTRODUCTION 

My goals in this chapter are to present the seminal formulations of a two-stage 
patient selection process and to subject Childress’ most recent version to critique. I 
will argue that Childress’ reliance on medical utility can compromise an egalitarian 
approach to patient selection that aims to equalize opportunity for Resources. 
Although I will not begin to elaborate my own egalitarian approach until chapter 
seven, I will attempt to show that medical utility comparisons can exemplify the fair 
chances/best outcomes problem. I concur with Childress’ objection to comparative 
judgements of social worth when conditions of military emergency or natural 
disaster do not apply. Even so, I am not convinced that comparative judgements of 
medical utility are the best way to assess consequences at the second stage of patient 
selection. Nor do I think that rule utilitarianism will solve the problems that 
Childress wishes to avoid. 

I will argue that medical utility judgements are liable in practice to biased social 
value judgements that would have a disproportionately negative impact on elderly 
candidates for Resources. I also claim that the fair chances/best outcomes problem is 
implicit in the application of medical utility to patient selection. Thus, making final 
selection decisions on the basis of greater medical utility is also problematic in 
principle. 

1. 1 Seminal Proposals: The Two-Stage Patient Selection Process 

The seminal proposals for patient selection involve two stages. Rescher’s 1969 
proposal illustrates a utilitarian approach. Rescher defined this approach as aiming 
to maximize the benefits of Resources to society by selecting recipients who have 
made, or are likely to make, the most valuable social contributions. 1 The lives and 
health of those persons who are selected for Resources are valued in terms of their 
productive contribution to society. “The healthy person is the employed person or 
the active person contributing to, and not subtracting from, the welfare of the 
society. It is always this overall welfare that the utilitarian principle envisions.” 2 
Rescher openly endorses what 1 term “socio-medical utility”: a patient selection 
system should aim to maximize patient and social welfare through the productive 
use of Resources. 3 
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The first stage involves using a screening procedure to designate a pool of 
medically suitable candidates who will benefit substantially from Resources. The 
second stage involves the selection from this pool of the socially valued patients 
who will receive Resources. 4 

Rescher uses five criteria at the second stage: relative likelihood of success, 
expectancy of future life, family role (i.e., responsibility for dependants), the value 
of social contributions rendered and the value of social contributions likely to be 
rendered. Rescher defines the first two criteria as medical and the remaining three as 
social. While admitting that he sees no such thing as a “single rationally superior 
selection system,” Rescher claims that a set of procedures for using these inter- 
related factors would have to present “exact guidelines” as to the relevant weight 
each one should receive. Rescher believes that abstract reasoning cannot specify any 
one set of guidelines as uniquely superior. In fact, he thinks that a number of 
rationally defensible selection systems can be acceptable. Thus he thinks it sufficient 
that a selection system be “rationally defensible.” The preferred basis for his system 
is a point rating procedure for each of the five factors that will "guide” the final 
selection. 5 

Rescher resists the idea that final selection should always be dictated by the 
highest socio-medical utility score. If the second-stage group is rated as “relatively 
homogenous,” then the final selection is best made by random selection through a 
“lottery of life and death.” 6 

According to Duxbury, Rescher argues for a weighted lottery in which each 
candidate’s chances of selection are weighted in terms of their point scores. 7 If the 
point ratings of second-stage candidates are sufficiently close, then their points 
function as weighted chances in a selection lottery. While Rescher does not discuss 
these implications in depth, he does not explicitly prohibit the option of selecting on 
the sole basis of the utility score if one of the candidates scores very high. Perhaps 
that could happen in an exceptional case. 

Rescher believes that it would be difficult for most second-stage candidates to 
accept denial of Resources on the sole basis of their medical utility scores. He thinks 
these candidates would see that approach as an application of supposedly objective 
criteria that actually reflect subjective judgements in the assignment of weights to 
the five factors. Rescher believes instead that it would be easier for candidates to 
accept being denied Resources on the basis of the lottery. He thinks they would 
share the understanding that chance and luck play an unavoidable role in human 
affairs. “Life,” he writes, “is a chancey business and even the most rational of 
human arrangements can cover this over to a very limited extent at best.” 8 

The two-stage selection process was also proposed in 1970 by Childress to 
illustrate an egalitarian approach. Childress defines this approach as providing 
“equal respect for personal dignity” by avoiding “(at least total) comparative social 
judgements.” It also provides “equality of opportunity, apart from socially valued 
roles, for access to lifesaving medical resources.” 9 An egalitarian approach has 
regarded the resulting goods of patient selection to be the very lives of persons who 
are saved. Thus egalitarian principles have been viewed as attempts to maintain the 
equality of persons in need. 10 
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This approach rejects assessments of personal merit and social contribution. It 
subordinates the greater social good in favour of preserving respect for the equal 
dignity of persons. 11 It aims to promote an equal right of all to be saved and 
“equality of worth” between persons. Ramsey is succinct: “the equal right of every 
human being to live and not relative personal social worth should be the ruling 
principle.” 12 These egalitarian arguments are person-oriented in their concern for 
respecting patients in their own right, regardless of the goods they produce, 13 their 
social standing or their number of remaining years. Childress sought to avoid 
interpersonal comparisons between degrees of clinical response when forming the 
candidate pool. 14 

Childress saw first-stage inclusion criteria as essentially clinical. They should be 
used to exclude only those who are not “medically acceptable.” These would be 
patients whose condition indicated no “reasonable prospect” of benefiting from 
Resources. He proposed a non-comparative threshold level of medical benefit that a 
person must pass before becoming a candidate for Resources. This is a lower 
threshold of medical benefit than Rescher’s “substantial” one. If two patients 
crossed Childress’ threshold with different degrees of prospective benefit, then both 
were included in the candidate pool. The patient with the better, or more substantial, 
prospective benefit was not included instead of the one with the lesser benefit. 
Where Rescher saw a “substantial” difference in prospective benefit as “virtually a 
difference in kind,” 15 Childress saw it as a difference in degree. Childress stressed 
also that psychological and environmental factors should be considered only when 
related critically to medical acceptability (“e.g., the inability to cope with the 
requirements of dialysis, which might lead to suicide”). 16 

While Childress acknowledged that there is “considerable debate” among 
physicians as to what clinical factors (“e.g., age and complicating diseases”) are 
relevant to medical acceptability, he insisted initially that inclusion criteria are not 
ethically problematic. From this perspective, there was “little or nothing” that 
ethicists could contribute to this debate. 17 

Childress initially rejected the second-stage emphasis on social value criteria that 
“dominated... Rescher’s 1969 essay.” 18 Absent conditions of natural disaster or 
military emergency, Childress aimed to avoid such comparisons at the second stage. 
He argued that if society found it necessary to make exceptions on grounds of social 
utility, “it should set a heavy burden of proof for an exception” on those who think 
that the social danger is so great that they cannot abide the outcome of a random 
selection policy. Thus one can imagine saving a prime minister when a nation is 
waging a war. 19 

Childress offered a critique of the utilitarian approach in his original essay. 
Comparative social value judgements can be criticized on three grounds: (1) they 
underestimate the difficulties of quantifying social needs; (2) it is difficult to say 
what social needs will be and to predict which persons will fulfil their contributory 
potential in a future society and (3) they reduce persons to their social roles, 
relations and functions. Social utility dulls, and possibly eliminates, the sense of 
persons’ transcendent dignity. This dignity cannot be reduced to past or future 
contributions to society. 20 
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Childress wanted to protect the dignity of persons by recognizing their “equal 
right to be saved” by Resources. “Such a right is best preserved by procedures that 
establish equality of opportunity. Thus selection by chance more closely 
approximates the requirements established by human dignity than does utilitarian 
calculation.” 21 

Childress’ 1997 proposal maintains the two-stage selection process but stresses 
the “value and necessity” of “medical utility” judgements at both stages. These 
judgements determine which patients are “most likely” to maximize the benefits of 
Resources by responding positively. Childress defines medical utility as “not only 
patient need but also the probability of successful treatment.” 22 He sums up his 
current position on patient selection as follows: “Now I would argue that medical 
utility should also be used to determine which candidate should receive the organ, 
after the eligible candidates have been identified on grounds of medical utility.” 23 

As to the first stage, Childress still claims that the formation of the candidate 
pool should be “set largely” by medical criteria which assess “the need for and the 
probability of benefiting from” Resources. Again, these two factors comprise his 
notion of medical utility, “which requires the maximization [italics mine] of welfare 
among patients suffering from end-stage organ failure.” Childress’ inclusion criteria 
may have raised the standard for admission to the candidate pool to Rescher’s 
substantial promise of benefit. He insists that medical utility must not be confused 
with social utility, which assesses “the value of salvageable patients for society.” 24 
Medical factors assessed by medical utility criteria include the degree of patient 
sensitization for transplant and size, blood and tissue type matching for available 
organs. 25 

Childress admits, however, that inclusion criteria are “not value free or value 
neutral.” Patient need, medical urgency and probability of success are weighted by 
value judgements about their “relative importance.” 26 He notes that the debates 
about what will count as clinical success, such as length of patient survival, quality 
of life and the prospect of rehabilitation, are ongoing. Ditto the debates about which 
factors, such as age, lifestyle and personal support system, will influence the 
probability of success. These factors are “controversial” because they can serve as 
guides to both medical and social utility. Even so, Childress assumes that they can 
“legitimately function as guides to medical utility without implying judgements of 
social utility and infringing principles of justice and respect for persons.” 27 

He also notes the debate about whether medical urgency will affect the 
probability of success (e.g., should patients who will die sooner without an organ 
and live a short time if they receive one be excluded en bloc in favour of patients 
who will die later without an organ and live longer if they receive one?). Clearly, 
judgements in favour of medical urgency may affect an overall success rate based on 
length of survival. 28 Childress states that it is unclear whether a general, a priori 
formulation of the “appropriate relation between medical need and probability of 
success within medical utility is defensible, in part because of the variation in organ 
systems.” 29 

Like Rescher, Childress stresses the need for public input into the patient 
selection criteria and the ongoing monitoring of their application, especially with 
reference to the factor of medical urgency. 30 He does not clarify what this public 
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input into “largely medical” first-stage criteria would consist of. Childress now 
contends that the main source of unequal access to Resources is decisions about who 
is included in the candidate pool. He claims that his initial perspective was limited in 
its lack of attention to the often unjust background conditions, such as unequal 
access to health care, that influence the first stage. 31 

Childress assumed in the 1970 essay that the inclusion criteria were essentially 
medical, although he now recognizes that some “medical and psychiatric criteria of 
inclusion/exclusion embodied unarticulated and undefended social judgements.” 32 
His analysis of first-stage access problems is focused predominantly on problems 
with the multiple inclusion of the same patients on different waiting lists. 33 Childress 
does not analyse closely the most likely sources of conflation between medical and 
social utility. 1 attempt to elaborate on these sources with a particular emphasis on 
how social value judgements can affect elderly persons. 

This problem of conflating social and medical utility is both ongoing and 
unnoticed. Majeske notes that we are “relatively unaware of the role played by 
social values and norms in the less publicly visible” first stage of the patient 
selection process because we assume that inclusion decisions are made with 
“objective medical criteria.” 34 Research into first-stage patient inclusion decisions at 
U.S. transplant centres shows that whether a patient is “accepted or rejected as 
a.. .candidate remains a fundamentally idiosyncratic determination based on 
prescriptive, social values applied by individual. ..centers.” 35 

As to the second stage of the selection process, Childress admits to a “major 
shift” in his thinking. He now believes that he oversimplified the utilitarian approach 
by limiting the main alternatives at the “stage of final selection” to social value 
criteria, based on utility, and random selection, based on egalitarian premises. “In 
particular,” he writes, “I came to appreciate the value and necessity of judgements of 
medical utility, as distinguished from social utility, in final selection.” 36 

Childress now endorses finely tuned interpersonal comparisons of prospective 
benefit to determine which candidate, if any, has the highest degree of medical 
utility. If such a patient is designated, then she or he should receive the organ. “A 
major reason is not wasting the gift of life; the organ has been donated for effective 
use. Giving an organ to a patient who has a very limited chance of success” will be 
ineffective. 37 

Childress’ position on final selection can be related to his position on triage. He 
defines triage as a “particular” system of allocation that should not be confused with 
allocation or rationing in general. He equates triage with three settings: military 
conflicts, natural disasters and emergency rooms. It is a system which sorts or grades 
patients according to their clinical needs with some estimate of the probable 
outcomes of medical intervention. Triage is "allocation or rationing under crisis or 
emergency circumstances, where a decision has to be made immediately about 
particular patients because some of them probably have life-threatening 
conditions.” 38 

All systems of triage have a “utilitarian rationale.” They are designed to 
“produce the greatest good for the greatest number.. .or to meet human needs most 
effectively and efficiently under conditions of scarcity.” Medical utility, with its 
focus on need and prospective benefit, has been the major influence on triage 
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systems. Still, military and disaster triage can apply social utility to override medical 
needs. An example of military triage would be caring first for the soldiers with less 
serious injuries so they can be returned quickly to battle. An example of disaster 
triage would be caring first for the physicians with less serious injuries so they could 
assist in the treatment of other earthquake victims. “What would be the greatest 
good for the military effort or the community after a disaster might not be the 
greatest good for those with medical needs .” 39 

Childress indicates that the use of medical utility in patient selection for 
Resources is no less utilitarian than its use in triage. The difference is that social 
utility should not take precedence over medical utility. In triage, the comparative 
assessment of patients’ prospective survival is “utilitarian.” “The principle of 
medical utility involves comparing the respective needs and probabilities of benefit 
of different parties in order to do the greatest good for the greatest number .” 40 In 
patient selection, medical utility requires the most effective use of Resources to 
benefit as many patients as possible. Again, medical utility requires that the welfare 
of patients with end-stage organ disease be maximized . 41 Thus Childress now 
provides an essentially utilitarian rationale for patient selection. 

Childress argues that these statements do not conflict with his refusal to cast his 
approach to patient selection in thoroughly utilitarian terms. He attempts to qualify 
these statements by arguing that a reliance on medical utility does not commit one 
exclusively to utilitarianism. “Medical utility can (and should) be accepted in any 
defensible deontological framework as well.” In sum, unlike the broad notions of 
social utility, medical utility does not seem to Childress to conflict with his 
“egalitarian perspective .” 42 

Childress contends that systems of triage or patient selection that apply medical 
utility on a rule utilitarian basis will not incorporate the “explicitly utilitarian 
criteria... of the sort usually associated with act utilitarianism.” The use of medical 
utility would not move from a strictly medical prognosis to a separate evaluation of 
social worth. It would not openly claim to give social priority for Resources to “the 
most productive or most valuable persons.” It would allegedly use “technical, 
medical criteria” to determine which patients who need Resources will benefit the 
most . 43 

Medical utility criteria are primarily future-oriented: the candidate’s potential 
post-operative realization of medical benefit is stressed. The greater prospective 
medical benefit of some candidates is a kind of clinical merit that can trump the 
chances of those candidates with less of it, regardless of when they joined the 
waiting list. Childress claims that it may be “unfortunate” when one patient receives 
an organ over another because of greater medical utility, but it is “not necessarily 
unfair .” 44 

Thus, the application of medical utility may only “occasionally” conflict with 
fairness. Childress claims also that fairness may require determinations of medical 
utility. “For example, if there is no reasonable chance that a transplant will be 
successful for a particular patient, it could even be unethical to put the patient in line 
to receive a scarce organ .” 45 He does not address the objection that a non- 
comparative threshold of medical benefit could exclude this patient from the 
candidate pool in the first place. Nor does he address the fair chances/best outcomes 
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objection: why should one patient who will likely benefit less from Resources give 
up her chance for continued life because another patient will likely get more of what 
they both want? 

Childress distinguishes his current egalitarian approach to patient selection from 
Reseller's utilitarian one. Like Rescher, he emphasizes a prospect-of-success factor 
under the rubric of medical utility and his threshold for inclusion now seems similar 
to Rescher’ s. Childress now endorses close second-stage comparisons between 
candidates and final selection on the basis of medical utility. Unlike Rescher, 
Childress does not endorse the explicit social value criteria of family role, potential 
future contribution and past services rendered as second-stage selection criteria. 

Childress does not sufficiently explain his notion of technical medical criteria. 
One might argue that psychosocial rehabilitation criteria are every bit as medical as 
tissue typing. “Psychosocial” factors can include prior health and lifestyle habits 
(e.g., alcoholism), probability of longevity, chronological age, social standing, 
emotional stability and ability to pay for services . 46 

As noted, Childress admits that these can be conflated with social value 
judgements. Research into patient selection decisions in U.S. transplant centres has 
shown that social utility valuations have been applied “routinely” at the second 
stage. Factors such as the candidate’s relationship to authority figures, past 
irresponsible behaviour, intelligence level, marital status, number of dependants, 
income, educational background and employment record have all been evaluated to 
determine the candidate’s potential to return to a “productive life” after a transplant. 
The evaluative weight given to these factors has varied from centre to centre . 47 

If medical utility is easily conflated with social utility, then its influence on 
patient selection decisions can perpetuate the ad hoc application of social worth 
evaluations that have been “central in society’s attempts to allocate limited medical 
resources .” 48 Since Childress regards the potential for screening broad social value 
judgements into patient selection as invidious, he is surely open to an egalitarian 
approach that affords some prospect of screening them out . 49 

1.2 Act Utilitarianism and Social Utility Comparisons 

Childress argues that the most explicitly objectionable approach to maximizing 
social utility in patient selection has been the use of social value criteria on an act 
utilitarian basis. In that approach, act utilitarianism would involve a case-by-case 
measurement of social utility. A patient selection decision would be right if no other 
candidate could have been selected who would likely produce a higher degree of 
social utility. The act utilitarian who aims to maximize social utility is concerned 
with assessing the utility of specific selection decisions as opposed to general moral 
rules to which selection decisions should conform. It is legitimate to violate a 
general rule of patient selection if doing so will maximize social utility in that 
instance . 50 Rides can be interpreted flexibly by the act utilitarian if they do not 
maximize social utility in a particular circumstance . 51 

Childress sees the explicit case-by-case determination of social worth as 
epitomized by the patient selection decisions of the “Seattle God Squad” in the early 




20 



Chapter 2 



sixties . 52 This committee operated with no moral or policy guidelines beyond a 
mandate to represent the community. Its members were guided only by their 
consciences. The committee consisted, at various times, of a lawyer, minister, 
banker, housewife, labour leader, state government official and two physicians. The 
committee was inclined to select candidates with dependants and favoured those 
who were stable in behaviour and apparently “emotionally mature.” It also favoured 
candidates with a record of public service, e.g., Scout leaders, Sunday school 
teachers and Red Cross volunteers . 53 

The descriptions of how this committee operated are “numbing accounts” of how 
close to the surface lay the prejudicial stereotypes that polluted its deliberations. It 
considered such social value factors as age and gender, marital status, number of 
dependants, income and net financial worth. Other factors included “emotional 
stability, with particular regard to the patient’s capacity to accept the treatment; 
educational background; nature of occupation; past performance; future potential 
and names of personal references .” 54 How these factors were weighted or how they 
related to social worth was undisclosed. What emerged was a “disturbing picture of 
the bourgeoisie sparing the bourgeoisie, of the Seattle committee measuring persons 
in accordance with its own middle-class suburban value system: Scouts, Sunday 
school and Red Cross .” 55 

It is interesting to note that the God Squad’s social value selection decisions 
were made separately after the candidates’ medical prognoses had been determined. 
This suggests a distinction between the application of what Childress refers to as 
“technical medical criteria” and the separate, case-by-case application of social 
value criteria. This is presumably the sense in which Childress regards the 
application of social value criteria as explicitly act utilitarian. There is no attempt in 
this approach to obscure the fact that final selection is made on the basis of the 
candidates’ alleged social value. There is no attempt to redefine social value 
considerations as factors intrinsic to medical criteria. In Rescher’s approach, and that 
of the Seattle God Squad, the social value criteria were meant to be applied in 
addition to medical criteria, not as medical criteria. 

These examples of social value criteria resulted in shock and indignation when 
the extent of their clash with “ordinary morality” was made public . 56 Childress 
believes that the use of explicit social value criteria in patient selection will survive 
only as long as it is not exposed. Once the Seattle God Squad’s deliberations were 
revealed, “it collapsed .” 57 These were not the kinds of cases that society was 
comfortable acknowledging. The blatant personal biases of such ad hoc decisions 
are not obscured by the clinical language of medical judgement. Nor will this kind of 
decision-making likely gain the “consent and cooperation of the parties involved .” 58 
Mistrust and tension between physician and patient are generated easily by such 
decisions and “social demoralization costs will be incurred .” 59 But the collapse of 
the Seattle God Squad has not stopped the use of social value judgements in patient 
selection. These judgements have become less explicit through their redefinition in 
medical terms. 
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1.3 Rule Utilitarianism and Medical Utility Comparisons 

Childress wants to avoid this act utilitarian approach to maximizing the measurable 
usefulness and productivity of persons. He also wants to avoid the socially biased 
value judgements that have gone with it. But Childress’ new-found endorsement of 
medical utility is consequentialist in a distinctly utilitarian way. Medical utility aims 
to maximize the medical benefits, or “welfare,” of Resources by giving them to 
those most likely to respond successfully to the therapy . 60 

Childress argues that the defensible approach to maximizing medical benefit 
involves the application of medical utility on a rule utilitarian basis. Bioethical 
writers have cast rule utilitarianism in the following general terms. Rule 
utilitarianism is the allegiance to general rules that determine which acts are right or 
wrong. The act utilitarian skips the level of rules and appeals directly to the principle 
of utility to justify specific actions on a case-by-case basis. The rule utilitarian holds 
that an act’s conformity to a rule makes it the right act to perform, even if following 
the rule in that circumstance does not maximize utility. The rule must itself be 
justified by the principle of utility as one that will eventually produce at least as 
much utility as any other rule applicable to the situation . 61 

The basic idea behind rule utilitarianism is that having a set of rules that are 
always observed “produces the greatest social utility.” The relevance of social 
welfare is fundamental to the utilitarian emphasis on the greatest good for the 
greatest number. Munson notes that utilitarianism, whether act or rule, is not limited 
to being a theory about personal moral obligation, but is also “a social and political 
theory .” 62 

Accordingly, certain acts should not be performed even if they appear to 
maximize utility in a given circumstance because over time and a wider range of 
circumstances the rule that prohibits those acts will actually maximize welfare. For 
instance, a rule utilitarian could defend a rule to provide nutrition and hydration by 
any means any time they will prolong life. “If this rule would maximize welfare over 
time, it should be followed even if its violation might appear to maximize welfare in 
particular circumstances .” 63 

Childress’ rule utilitarian approach seems to amount to the following maxim: 
Provide Resources to eligible candidates on a first come, first served basis when 
prospective degrees of benefit are roughly equal, but when prospective degrees of 
benefit are significantly different, provide Resources to those who will benefit the 
most. This rule should be followed even if it does not appear to maximize medical 
utility in every case, such as one involving the tension between medical urgency and 
medical utility. For instance, the dominant practice in liver transplantation has been 
to give the sickest patient who is closest to death the highest priority. But medical 
utility would often dictate giving the liver to the fittest patient who is not facing 
imminent death. This would realize the medical benefits of a longer post-operative 
life, even if saving the life of the sicker patient might appear to some to maximize 
medical utility in the instant case . 64 

Childress sees great merit in a rule utilitarian approach to patient selection. First, 
he asserts a “moral duty” to produce the greatest good for the greatest number, 
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subject to other moral constraints. Second, he argues that a rule utilitarian approach 
to triage will avoid the negative implications that critics usually attribute to the 
“explicitly utilitarian criteria. ..associated with act utilitarianism .” 65 

By implication, a rule utilitarian approach to patient selection will also avoid 
these criteria, e.g., the kind of social value judgements made explicit by the Seattle 
God Squad. Childress qualifies his rule utilitarianism with “egalitarian” grounds of 
“equal concern” for the “equal value of life.” These grounds would not permit 
medical utility to be overridden by factors of broad “social utility in the form of 
general, overall value.” According to Childress, medical utility does not infringe 
upon “the principle of equal regard for life.” Social utility does . 66 

1.4 Critique 

My first objection relates to Childress’ qualified endorsement of utilitarianism in 
patient selection. Childress tries to hedge his bets by endorsing medical utility as one 
principle among others (e.g., fairness and respect for personal autonomy) that are 
relevant to patient selection. He claims that when principles conflict, he cannot 
indicate in advance exactly which principle should have priority. “Seeking to 
balance these various principles is a worthy process and goal, but sometimes trade- 
offs are inevitable in policies of allocation and distribution .” 67 

Still, he sees his rule utilitarian approach to medical utility as amenable to an 
egalitarian perspective. “At any level, utilitarianism has a strong egalitarian strain 
insofar as it insists that each one is to count as one and only one .” 68 In Dworkin’s 
terms, Childress appears to be a “compromiser.” A compromiser is partly utilitarian 
because otherwise he could not allow these other, non-utilitarian principles to 
feature as he says he wishes them to Childress is partial to egalitarian utilitarianism . 69 

Childress avoids a sustained defence of his utilitarian leanings. Egalitarian 
utilitarianism is a conception of equality in which the right way to treat persons as 
equals is to count each as one and only one; goods should be distributed so as to 
produce the highest average utility over some stipulated population . 70 Dworkin notes 
that the egalitarian utilitarian cannot explain why it is not as good to aim at 
maximum average misery as at maximum average happiness, or why there is 
anything regrettable in a natural disaster which kills thousands though it improves 
the situation of a few . 71 “So there is no principle within this form of welfarism for 
separating the situation where everyone is equal in a low degree of welfare but 
where there is more welfare overall .” 72 

Dworkin admits that an egalitarian utilitarian might find an explanation in some 
further political principle that uses a different conception and metric of welfare , 73 
but Childress does not address the issue. He does not show how his egalitarian 
grounds of equal concern for the equal value of life can permit some lives to be 
valued as worthier of Resources than others simply because there is more medical 
utility in saving them. Medical utility can arguably reduce a life’s value to its 
prospective response to Resources. 

Gutmann and Thompson note that one can endorse utilitarianism as either a 
foundation for morality or as a policy basis for dealing with moral conflict in 
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politics . 74 This distinction is not lost on Childress, who sees patient selection for 
Resources as a political issue beset with moral conflict. Childress does not endorse 
utilitarianism as his substantive moral doctrine. He does endorse it as a basis for 
dealing with moral conflict in patient selection. The maximization of medical utility 
is his policy approach to fairly distributing Resources. However, even if 
utilitarianism were the most acceptable foundation for morality, it would not 
necessarily be the most satisfactory basis for dealing with moral conflict in patient 
selection . 75 

Childress’ reliance on medical utility is his thoughtful way of saying that 
consequences matter even though we give equal consideration to every candidate. 
Equal consideration need not result in equal impact. Medical utility judgements will 
have a disparate impact on elderly candidates who are given the same consideration 
as younger ones, hence Childress’ claim that selecting on the basis of medical utility 
may not be unfair. Besides, the context of tragic decisions makes equal impact 
impossible, since only one person is going to get the organ (I will consider the 
notion of disparate impact in the next chapter). 

But Childress is clear about wanting to maximize medical utility: he wants to 
apply it in patient selection to do the greatest good for the greatest number. “Medical 
utility.. .requires the maximization of welfare among patients suffering from end- 
stage organ failure .” 76 Gutmann and Thompson’s critique of utilitarian resolutions to 
moral conflicts in politics is instructive here. My initial response is that a utilitarian 
approach may not be the best way to account for consequences in patient selection. 
Medical utility may neglect other moral claims that should have a predominant place 
in public deliberation about patient selection for Resources . 77 

I see two problems with Childress’ reliance on medical utility. First, one cannot 
assume that citizens actually prefer utilitarian methods for resolving patient selection 
conflicts. In order to avoid being what Gutmann and Thompson call a “Government 
House utilitarian,” Childress should show that maximizing medical utility is a 
rational preference that citizens actually hold. 7S He offers no evidence to that effect. 
Indeed, there is evidence that many persons object to this preference . 79 

Second, one can argue that medical utility reintroduces moral conflicts as 
divisive as those it claims to resolve. “To the extent that it does not resolve conflicts, 
it is at the expense of the fundamental values of liberty and opportunity, which any 
reciprocal perspective must recognize .” 80 

As to the first problem, dealing with consequences at the second stage of patient 
selection might end with a fair choice of any one of the lives that could be saved. 
We need not prefer the one that happens to maximize medical utility. Considerations 
of medical utility might be less contestable at the first stage, when they could be 
non-comparative. Medical utility could inform a threshold level of medical benefit 
that limits Resources to those whose prospective response is significant enough to 
merit the transplant. The same threshold level can be applied on a case-by-case basis 
without interpersonal comparisons. A patient either meets it or does not. Either way, 
it would only be information about that patient which determines whether her 
prospective medical benefit falls within the range of a medically suitable response to 
Resources. Medical benefit can be an integral facet of a patient selection process 
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without being utilized as a maximization strategy. 1 will elaborate this notion of a 
non-comparative threshold level of medical benefit in chapter nine. 

As to the second problem, interpersonal comparisons in patient selection can be 
contestable to those who favour equality of opportunity. These comparisons may not 
provide the neutral premise one needs to begin an argument that leads to a utilitarian 
conclusion. To many, these comparisons initiate moral disagreements instead of 
ending them. 81 They may object to a distribution of Resources that maximizes 
medical utility. They may argue, as 1 do, that patients should be treated as equals, 
with a right to equality of opportunity above a threshold benefit, regardless of how 
the maximizing calculus turns out. 82 

My next objection is that Childress’ endorsement of rule utilitarianism is only 
that; it is not a critical defence. Specifically, Childress does not address the criticism 
that rule utilitarianism might be an irrational way to maximize utility. Smart has 
argued that a reliance on rule utilitarianism amounts to rule worship. 82 

If Childress advocates his utilitarian rule of patient selection because he is 
concerned with maximizing medical utility, then why would he advocate abiding by 
that rule when he knows that it would not, in the instant case, be most beneficial to 
abide by it? It is irrelevant to reply either that in most cases it would be beneficial to 
abide by the rule, or that it would be better that everyone should abide by the rule 
than that nobody should. The latter reply assumes that the only alternative to 
everyone following Childress’ rule is no one following his rule. But it is clearly 
possible that some persons might follow Childress’ rule and that some persons might 
not. “Hence, to refuse to breach a generally beneficial rule in those cases when it is 
not most beneficial to obey it seems irrational and to be a case of rule worship.” 84 

Nor does Childress address questions about the distinction between act and rule 
utilitarianism that he insists upon. Smart argues that rule utilitarianism “collapses” 
into act utilitarianism. Suppose there is evidence that an exception to Childress’ 
medical utility rule produces the best possible consequences, e.g., that there is more 
medical utility to be gained in meeting the need component by saving a very ill 
person at death’s door than by saving the life of one who is not. This would be 
evidence that Childress’ rule should be qualified so as to allow for this exception. 

One would propound a new rule of this form: Provide Resources to eligible 
candidates on a first come, first served basis when prospective degrees of medical 
benefit are roughly equal. When prospective degrees of medical benefit are 
significantly different, provide Resources to those who will benefit the most, except 
in circumstances where a life facing imminent death can be saved. That is, whatever 
might lead an act utilitarian to break Childress’ rule could lead a rule utilitarian to 
modify it. “Thus, an adequate rule utilitarianism would be extensionally equivalent 
to act utilitarianism.” 85 

Smart argues further that an adequate rule utilitarianism would not only be 
extensionally equivalent to act utilitarianism but would actually consist of a single 
rule, being the act utilitarian one: Maximize medical utility. If any rule which can be 
formulated must be able to deal with unforeseen exceptions, then no rule can be 
regarded safely as extensionally equivalent to the act utilitarian rule except that very 
rule itself. In Smart’s critique, rule utilitarianism collapses into act utilitarianism in 
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an even stronger way than extensional equivalence. It must become a “one-rule” rule 
utilitarianism that is identical to act utilitarianism . 86 

Childress is vulnerable to Smart’s critique. Childress admits the tension between 
medical urgency (saving a life from imminent death) and medical utility (need and 
probability of successful treatment). However, his position that maximizing medical 
utility is both a matter of length and degree of benefit and a matter of patient need 
suggests that his rule can be applied so flexibly that it has no clear exceptions. 
Sometimes the rule can be applied to meet patient need by simply saving a life, and 
sometimes it can be applied to secure the highest levels of benefit instead of saving a 
life facing imminent death. The ride could justify the same actions as act 
utilitarianism would. Indeed, Childress claims that it is not at all clear that a general 
formulation of the appropriate relation between medical need and probability of 
success within medical utility is defensible . 87 One may question whether act and rule 
utilitarianism are extensionally equivalent, but without an effective response to 
Smart’s analysis, Childress’ endorsement of rule utilitarianism lacks critical bite. 

My third objection relates to Childress’ insistence that rule utilitarianism will 
avoid broad judgements of social worth that devalue certain lives. In his account, 
such judgements are associated exclusively with act utilitarianism. But this is not the 
case. Consider the imposition of upper age limits in a patient selection process. A 
rule utilitarian coidd argue for age limits that reflect social value judgements. 
Suppose this age limit reflects the judgement that elderly persons are less worth 
saving because they have little left to offer society. Further, their lives are thought to 
be virtually over and lacking in quality. Some rule utilitarians would argue that age 
is an indirect, and admittedly imperfect, predictor of length and quality of benefit. It 
is therefore most efficient to apply some general rules that provide Resources on the 
basis of age . 88 

They could claim that even though age is an imperfect predictor of medical 
benefit, it is still an effective means of maximizing the aggregate good achieved by 
providing Resources. Rule utilitarians could concede that some older persons might 
occasionally derive great benefit from Resources and continue to live longer and 
vital social lives. But they could also argue that there would be “great disutility in 
setting up complex procedures for determining which elderly persons of a particular 
age were the exceptions that justified special consideration.” The most efficient way 
to maximize medical benefit would be to exclude all persons over a certain age and 
ignore the fact that some of those persons might be exceptional cases . 89 

Consider also Beauchamp and Childress’ claim that former Colorado governor 
Richard Lamm espoused an act utilitarian approach to limiting elderly patients’ 
access to Resources. Lamm proposed that the elderly should, as an ethical means of 
cost containment, consider making more room in the health care system for younger 
patients by foregoing Resources . 90 Beauchamp and Childress claim that Lamm was 
giving an “act utilitarian answer” to the ethical question of whether the elderly have 
an equal claim to Resources. They state that Lamm’s comments “clearly” conflict 
with “established moral rules .” 91 Using the above argument, Lamm could easily cast 
his proposal in rule utilitarian terms. There is nothing inherent in a rule utilitarian 
approach that would prevent this. 
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Childress’ endorsement of maximizing medical utility is not absolute. It is 
cautious and qualified. It is essentially his attempt to account for the consequences 
of patient selection in a fair and productive way. While medical utility may 
sometimes conflict with fairness, “it is a fundamental mistake to suppose that 
‘fairness’ always dictates priority to. ..randomization over ‘medical utility.’” 92 1 
concur with Childress’ concern about the consequences of patient selection. I also 
concur with his claim that medical utility does not entail unfairness in every 
decision-making context, such as military, disaster and emergency-room triage. 

Childress admits that maximizing strict medical utility might have discriminatory 
effects that would have to be fairly countered. He notes tissue matching for 
Resources as a salient example. Consider kidney transplants. “Most organ donors are 
white, certain.. .[tissue] phenotypes are different in white, black, and Hispanic 
populations, [and] the identification of... [tissue] phenotypes is less complete for 
blacks and Hispanics.” Although non-whites have a higher rate of end-stage renal 
disease, they are disproportionately included on dialysis lists. 93 

Among blacks, kidney transplants are somewhat more likely to fail and their 
post-operative mortality rate is slightly higher than among whites. Some think that 
this difference in racial survival rates results in part from the fact that blacks who 
receive kidneys from whites do not fare as well with them as whites do. If tissue 
matching is the dispositive criterion for maximizing medical utility then it will be 
much harder to find “biologically suitable kidneys” for blacks. 94 

Thus one can argue that if Resources “are to be allocated on the basis of degree 
of tissue match, the policy is, de facto, a whites-first policy.” 95 If such 
discriminatory effects emerge, then Childress cautions that it “may be necessary to 
sacrifice some probability of success in order to take affirmative action to protect 
blacks and other minorities.” 96 As Caplan puts it, if the goal is to maximize the 
number of lives saved, then race ought to be considered in patient selection for 
kidneys. “If the goal is to make sure that every... [person] has a fair shot at a 
transplant, race should not matter.” 97 

We can agree that medical utility should be considered, but focusing 
comparatively on its second-stage maximization and then backing off when certain 
groups do not benefit as much as others might not be the best or most consistent way 
to do it. Childress is open to occasionally putting the brakes on maximization. But if 
he is prepared to sacrifice the highest levels of medical benefit when considerations 
of fairness are pressing, then why not do it in a way that avoids the interpersonal 
comparisons which drive the fair chances/best outcomes problem? 

This problem can highlight the unfair effects of maximizing medical utility 
between any individuals with different benefit scores. Any medically suitable 
candidate can demand a level playing field that equalizes opportunity for Resources. 
The fair chances/best outcomes problem suggests that an egalitarian can have 
reservations about making any final selection on the basis of greater medical utility, 
not just those which have a negative impact on certain groups. Even so, the fair 
chances/best outcomes problem will be underscored between younger and elderly 
patients. 

As I will show in greater detail in the next chapter, a medical utility preference 
for the best clinical outcomes will result in a disproportionately negative impact on 
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elderly persons who seek Resources. Exceptions aside, age is a good statistical 
predictor of lower levels of health in elderly persons because the prevalence of 
illness and disability increases with age in the second half of life . 98 A 
disproportionate number of elderly persons could be denied Resources because they 
do not benefit enough as compared to younger persons. 

Hence my fourth objection. Childress does not address sufficiently the 
discriminatory effects that a medical utility approach will have on elderly candidates 
for Resources. Rather than mount affirmative action programmes in favour of racial 
or age-related groups, I suggest that we could level the playing field for everyone in 
two ways. First, we could focus considerations of medical utility on the initial 
formation of the candidate pool. Second, we could equalize the second-stage process 
with random selection. Medical utility assessments would apply to a threshold level 
of medical benefit that determines inclusion in the candidate pool. 

As noted above, these assessments would be made on a case-by-case basis. They 
would not involve interpersonal comparisons. It would be only clinical information 
about the patient that would determine whether she or he crosses the threshold into 
the range of acceptable levels of benefit. There is, I suggest, a greater need for 
scrutiny and reform at the first stage of patient selection. Even Childress now admits 
that the first stage is the primary source of unequal access to Resources . 99 

1.5 Conclusion 

Given Childress’ insistence on rule utilitarianism as a maximization strategy, elderly 
persons may not fare well as candidates for Resources. If medical utility is used to 
justify a preference for best outcomes in patient selection, then elderly lives may be 
placed at the lower end of a broad utilitarian notion of productive response to 
Resources. This placement can reflect lower physiological resilience or fewer 
remaining life years. 

The fair chances/best outcomes problem is implicit in the comparative 
application of medical utility to patient selection. Medical utility is also liable in 
practice to biased social value judgements. But even on the assumption that those 
judgements can be excised from clinical assessments, making comparative final 
selection decisions on the basis of greater medical utility is still problematic in 
principle. Rule utilitarianism is not an effective response to this problem. 
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THE COMPARATIVE VALUE OF LIVES 



1. INTRODUCTION 

I will address two issues relevant to medical utility in patient selection. The first 
concerns judgements of social worth. The second concerns the negative impact that 
even the strictest medical utility judgements can have on elderly persons. 

The first issue pivots on what 1 term the conflation problem. I argue that an 
emphasis on medical utility conflates easily with social utility when life is defined in 
terms of its capacity for social interaction. The danger is that medical judgements 
can mask judgements of social worth. The thrust of this argument will be that 
medical utility facilitates the admission of social value judgements into notions of 
transplant outcome. 

I will argue that socio-medical utility can define productivity as the extent to 
which persons maximize the benefits of Resources. It can also assume an 
unproductive response to Resources that reflects social biases against elderly 
persons. One such bias is that elderly persons have a diminished capacity for social 
life. If life is interpreted socially, then a willing capacity to resume social life would 
be a crucial benefit. If elderly persons are viewed as marginalized relics who are past 
their productive prime, then their capacity to resume a social life is seen as limited 
ab initio. 1 will show how medical utility assessments are liable in practice to such 
biases. In this respect, some degree of social value can inform the medical notion of 
life. 

While I will present evidence that the conflation problem is significant, 1 will 
argue that it is surmountable. Social constructions are not written in stone. I will 
suggest that social biases against elderly lives can be modified in positive ways. 
Further, bioethicists are attempting to devise ways to avoid them in patient selection. 
In sum, a concern with medical utility in patient selection should not rest exclusively 
on the conflation problem. This leads to the second issue. 

Even if we assume that social value judgements can be avoided in patient 
selection, then choosing candidates with the highest medical utility score still entails 
the problem of fair chances versus best outcomes. This problem arises between any 
two persons with different scores and is implicit in the application of medical utility 
to patient selection. As noted above, Alice and Betty are the same age. Thus one can 
object in principle to a utilitarian approach to patient selection. 

But using medical utility will have a disproportionate and negative impact on 
elderly patients who will generally benefit less than younger ones. After 
distinguishing ageism from age bias 1 will argue that the application of medical 
utility is age-biased because it subverts equality of opportunity for elderly patients. 1 
will begin an argument that opportunity for Resources should be equalized for all 
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candidates. I will flesh out arguments in later chapters for both the kind of 
opportunity and the means by which it can be equalized. 

1.1 Social Value Judgements and the Conflation Problem 

Scarcity and the conflict of life with life define the tragic context of patient 
selection. Since this context does not exist in a communal vacuum, I want to analyse 
the social values that can inform it. We can think of these values as instruments for 
the promotion and maintenance of socially useful forms of life . 1 This requires 
attending to the social values “that help both to constitute and to set limits on what 
individuals can do and be .” 2 

Egalitarians object to grading lives by their social worth for the following 
reasons. Social needs can be hard to quantify. It is even harder to say what social 
needs will be and to predict which persons will fulfil their contributory potential in a 
future society . 3 Grading persons by social worth can make them means to society’s 
ends. The central objection is that valuing persons by social worth is reductive. 
Social roles and relations are “conspicuous bearers” of social and political 
inequality. They can reflect what Williams terms the “curable environment, which is 
itself unequal and a source of inequality .” 4 

Egalitarians want to move towards equalizing respect for persons by not 
regarding them as surfaces to which contingent social labels can be attached. Rather, 
they strive to see the world (including such labels) from each person’s point of view. 
All persons are equally owed this effort of understanding. To achieve it, persons 
must be abstracted from their curable social environment . 5 

This is not to suggest that egalitarians would object to any application of social 
value judgements. There are exigent conditions under which their use is acceptable. 
I have noted how social utility can trump medical need in military or disaster triage. 
Under these conditions, social utility can be crucially relevant to the community’s 
focus on survival and repair. The community’s needs and the social relevance of 
certain roles and functions can be acutely clear. Suppose an earthquake has all but 
demolished a community and left most of its citizens injured. Uninjured medical 
personnel are scarce and injured medical personnel are legion. It does not seem 
arbitrary to prioritize the treatment of medical personnel in order that greater 
numbers of other injured citizens can be cared for. 

I contend that the distinction between medical and social utility collapses easily 
under a social interpretation of life. There is a documented tendency to deny 
Resources to elderly persons on the basis of their diminished socio-medical utility. 
The high value placed upon youthful productivity affects the practice of medicine 
generally . 6 The elderly are often seen as diminished human capital. The primary 
sources of evidence I have collated in the Appendix show that the conflation 
problem is ongoing and significant. 

Crane has noted the reluctance of physicians to define human life in purely 
physiological terms. The ascendant cultural tendency is to define it in social terms. 
“Increasingly a life is being defined as human on the basis of its capacity for social 
interaction .” 7 This tendency has practical consequences for patient selection. It can 
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assist in the definition of the kinds of lives worth saving. Crane’s survey shows that 
a medically suitable, “treatable” patient is one who is able to interact “meaningfully” 
with others and perform social roles . 8 

“Roughly half’ of the physicians Crane surveyed admitted that social values 
regarding chronological age influence their decisions to treat. She concludes that 
those who occupy “high status roles” are more actively treated than “occupants of 
low status roles” and that those over sixty-five are less actively treated with 
lifesaving treatment than younger patients. She also concludes that advanced age can 
represent to the physician a decline in social capacity as opposed to a loss of social 
value . 9 This distinction begs scrutiny. 

The capacity to assume roles and to interact with others must itself be socially 
valued, since one cannot live socially without it. If life is cast in social terms, then 
by definition the less capacity a person has to meet those terms, the less life that 
person will have. It seems that society places a greater value on social rather than 
physiological life. Thus a person who is seen as having an impaired social capacity 
and a diminished life can be valued less than a person who is seen as having an 
unimpaired social capacity and a fuller life. 

Social capacity is not a necessary condition for having positive value. Ideas 
regarding the sanctity of life inform many efforts to maintain the physiological 
existence of those in persistent vegetative states. Nor is social capacity a sufficient 
condition for having such value. The fact that mentally competent female and black 
persons have social capacity does not prevent sexist or racist devaluation. But social 
capacity is a necessary condition for assuming the “high status” social roles that are 
often sought to be restored through treatment. Still, it would not be advantageous to 
older persons to be seen as less able than younger ones to live socially. This capacity 
can be seen as diminished if a person is thought to have less time remaining in life to 
exercise it. 

Socio-medical utility need not be limited to maximizing a person’s potential to 
assume a high status role. Maximizing the benefits of Resources can also be a matter 
of realizing the valued capacity that is a precondition of social life and the adoption 
of any productive role. This means restoring carefully chosen persons to the kind of 
valued life that makes them best able to contribute to the welfare of society. A 
utilitarian approach could easily regard a decline in social capacity as a decline in 
social value, since a person “who is not participating in social relationships is 
presumably not contributing anything to society either .” 10 The devaluation of groups 
marked as different often enters judgements of capacity . 11 

With this approach, society would likely gain more from giving Resources to a 
younger person with more years to live a constructive life than to a person who has 
aged into social desuetude. As Jonsen points out, it is always this overall welfare 
that the utilitarian envisions. The value of a candidate’s life is viewed as a factor 
within the welfare of society . 12 

Being elderly is not simply a chronological state. It is also an existential state 
that can be illuminated through personal and literary narrative . 13 In other respects, 
being elderly is also a category that is socially defined and interpreted . 14 My analysis 
reflects Young’s recognition that the symbolic meanings that persons attach to 
others may affect their social standing and opportunities . 15 
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Elderly persons are often categorized as lacking mental capacity, physically 
decrepit, rigid in thought and manner and outdated in morality and social skills . 16 
We cannot ignore the values that arise from being assigned a position among “the 
elderly” in a society that predominantly values youth . 17 Thus an elderly person can 
be given a social identity that reflects a cultural background of values and 
attitudes . 18 When we consider why elderly persons have been denied Resources, we 
can see that injustice often reflects a social decision to create misfortune out of 
certain kinds of difference. Age is one such difference. Skin colour and gender are 
two others . 19 Thus the elderly are “defined as Other, specially marked, locked in 
their bodies .” 20 

Elderly persons have constituted a devalued group that is marked as different. 
Young points out the nineteenth-century emergence of a “general cultural and 
medical association between old age, disease, degeneracy, and death.... Now old age 
comes increasingly to be associated with frailty, incontinence, senility and 
madness .” 21 Young avers that modern scientific reason generates notions of human 
physical, moral, and aesthetic superiority that presume “the young white bourgeois 
male as the norm .” 22 Kilner notes that in a market-driven culture with an 
“increasingly utilitarian orientation,” economic productivity is a predominant social 
value. “So it is no surprise that older people, who are less likely to be viewed as 
economically productive, are not highly valued. They are... no longer productive in 
the ways that matter most in contemporary society.” JTe also cites the “deep-seated” 
social intuitions that youth is what makes life worthwhile . 23 

Numerous empirical studies indicate that some prevalent attitudes about old age 
afflict elderly lives with a negative social stigma. Thus old age is epitomized by a 
decreasing role in social life, economic insecurity, loneliness, resistance to change, 
poor health and failing mental and physical powers . 24 This stigma has been affirmed 
in geriatric medicine. In Purtilo’s analysis, the stigmatizing feature of old age can 
reduce an individual from being a whole person “to being a tainted and discounted 
one.” A discrediting stigma like old age is often the most influential basis for the 
way a person is treated in most avenues of life. Society looks often to stigmatizing 
qualities to judge what a person is able to do and to be. Thus Purtilo argues that 
elderly persons, especially those who are chronically ill or disabled, are not regarded 
socially as persons “who will be able to make a positive contribution to society in 
terms of becoming economically and functionally ‘useful.’” They are viewed often 
as non-meritorious and non-contributing citizens . 25 

Old age is usually recognized as a specific period of adulthood beginning at 
sixty-five. It is institutionalized by retirement from the workforce and the 
commencement of pensions for “senior citizens.” While the emergence of these 
stigmas did not cause an immediate decline in the social status of older persons, it 
did reflect the beginnings of "an increasing tendency to denigrate the aged in 
society .” 26 

Social scientists have claimed that a “positive socially acceptable role” has not 
emerged for elderly persons . 27 Elazan argues that this reflects a predominant 
construction of old age as a social problem. This construction rests on what Hazan 
terms the “fundamental assumption” that there is an “unbridgeable gap” between the 
aged and society. The most telling instance of this separation can be seen from an 
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economic perspective. The elderly are seen as non-productive persons who have 
made contributions to society that cannot be continued and which do not match the 
services and welfare they may now enjoy . 28 

Hazan does not argue that elderly persons have no social roles. Rather, the roles 
that are frequently attributed to them (patient, retiree, pensioner ) 29 do not reflect 
positive cultural symbols. He claims that they reinforce prevailing social conditions 
of segregation, ambiguity and alienation. “Lacking any positive content, they convey 
to the aged the message that they are at best marginal and at worst redundant .” 30 

If social roles are the means by which persons pursue consistency, meaning and a 
sense of continuity, then ambivalent roles can heighten perceptions of diminished 
relevance to the productive dynamics of society. The separation between “the aged” 
and “society” can undermine the edifice of shared meanings that makes social 
involvement possible . 31 Thus, “the multiple dimensions of what it means to be 
human are reduced and age itself becomes the predominant one .” 32 Health problems 
aside, old age can be problematic because of the negative social perceptions that are 
projected and imposed upon elderly persons . 33 

1.2 Medical Benefit as a Facet of the Social Interpretation of Life 

Childress’ distinction between medical and social utility can be difficult to maintain 
in a social interpretation of life. With that interpretation, medical benefit could easily 
include restoring the ability and willingness to resume roles and relationships. 
Medical criteria for a successful response to Resources can cover the physiological 
and social aspects of the life to be saved. Socio-medical utility can define a 
productive response to Resources as a volitional capacity for resuming a social life 
and as the length and degree of physiological benefit, measured in terms of 
additional life years, that Resources might provide. 

It is hard to imagine a utilitarian patient-selection process that would provide 
Resources to someone in a persistent vegetative state. To use Resources to merely 
restore physiological survival is not to maximize the utility of saving social lives. 
When candidates for Resources are psychosocially assessed, they are not just 
considered as abstract individuals who need treatment. They are also seen as persons 
embedded in social networks and relationships that are inseparable parts of their 
identity and well-being. These aspects of social life can be medicalized to allow “a 
disease’s social side-effects” to be “incorporated into ‘medical’ reasoning and 
decision-making .” 3 

Socio-medical utility could avoid the explicitness of the Seattle God Squad’s 
judgements, e.g., choose the church-going, gainfully employed municipal engineer 
with three children over the single playboy. These social value judgements are too 
expressly reliant on ad hoc personal preferences. They were not made as part of a 
medical prognosis, but in addition to that prognosis. This gave them a specificity 
that is difficult to justify absent the conditions of disaster or military triage. But a 
notion of medical benefit that includes the restoration of social capacity is at least 
liable to social value judgements. The post-operative restoration of social capacity 
would be a crucial benefit that could easily screen a range of social values into the 
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patient selection process. These values could be rendered less visible by being 
couched in the medical language of psychosocial assessment criteria. 35 

Childress originally thought that the use of medical benefit criteria at the first 
stage of patient selection was not ethically problematic. 36 This led Westervelt to 
reply that implicit in the beneficial provision of Resources is the notion of effective 
restoration to a “useful life worth living.” Medical benefit means more than 
physiological survival. It also means returning to a reasonably happy life, useful to 
oneself and to others. 37 

My own sense is that Westervelt’ s reply to Childress’ 1970 essay suggests a shift 
in the way social values can be applied in patient selection. Their application is no 
longer an explicit afterthought to a medical prognosis. They can now be applied as 
implicit forethoughts of a medical prognosis. One way to avoid controversy is to 
incorporate social utility values into the repertoire of selection criteria. We make 
their non-medical origin difficult to detect “by couching them in medical language.” 
One example of a clinical term into which such standards can be incorporated is 
“medical benefit.” 38 

Westervelt cites motivation, intelligence, the need to prevail and the ability to 
adhere to therapeutic guidelines with interpretive flexibility as attributes that tend to 
be found in persons “who because of these same attributes are vocationally and 
socially ‘successful.’” These “social considerations” seem “inextricably interwoven” 
with the circumstances of medical benefit. ’ 9 Once the notion of medical benefit is 
merged with a social interpretation of life, it can easily include the restoration to a 
socially constructive life. The ambit of Childress’ “technical medical criteria” can 
then encompass a myriad of psychosocial utility factors that augment physiological 
survival. Aspects of social life that were once considered separately from medical 
prognosis may now become a matter of medical concern. They can indicate the 
efficient use of Resources in terms of a patient’s productive response to receiving 
them. 

Westervelt criticized Childress for ignoring the extent to which these 
considerations can infuse medical benefit. He claimed that Childress oversimplified 
clinical suitability in his original essay as being a “single-stage, yes-no judgement” 
prefatory to second-stage random selection. Westervelt argued that if we examine 
suitability for medical benefit “in its most universal sense as a determinant of the 
ultimate effectiveness of therapy,” then we are including the “psychological, 
motivational, familial, intellectual, and vocational factors” that can move us to social 
value judgements. These factors are “inherent” in the qualitative notions of medical 
benefit with which medicine contends. Westervelt concluded that a selection process 
“would be derelict if it did not seek the ‘most suitable’ of those suitable.” 

The first-stage use of medical benefit is not immune to the kind of social value 
considerations noted by Westervelt or the Seattle God Squad. The administrative 
steps that comprise this stage, e.g., referral to a transplant centre and admission to a 
centre’s waiting list, continue to receive much less empirical scrutiny than the 
application of final selection criteria. As Schmidt points out, it is reasonable to 
conclude that much selection is also done during the first stage. 41 Although 
Childress has never extensively analysed the conflation problem, he certainly does 
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not deny it. He now admits that the first stage is more problematic than he thought. 
He sees it as the primary source of unequal access to Resources . 42 

If Schmidt and Childress are right, then the first stage requires greater scrutiny. 
This is a daunting prospect, although not without precedent. The first stage of patient 
assessment for dialysis in Great Britain was scrutinized. Revelations of systemic 
discrimination against older patients who would have benefited from dialysis turned 
this unwritten policy into an open secret . 43 This scrutiny revealed why many other 
patients were not referred to dialysis centres by their attending physicians . 44 In 
chapter nine I will elaborate on Childress’ notion of a first-stage inclusion criterion 
as akin to a non-comparative standard of justice. Clearly, the clinical rationales of 
referring physicians would have to be evaluated, as this is where the first stage 
begins. The clinical assessment criteria used by transplant centres are also crucial in 
determining which referred patients are placed in the candidate pool. I acknowledge 
my reservation as to whether the conflation problem can be avoided completely at 
the first stage. Even so, there appears to be significant potential for reform. 

Westervelt and Crane note that medical benefit has been socially interpreted to 
include the preconditions for any socially valued, “successful” life. Psychosocial 
assessment criteria such as the prospect of vocational rehabilitation, the presence of 
support persons and a stable family environment, social behaviour and healthy 
lifestyle habits indicate qualitative factors of medical benefit. The capacity to 
resume a social life is essential. But it would not be a capacity for just any life. 
These factors can be used to indicate the likely extent to which a candidate will be 
able and willing to resume a life that is sufficiently social. 

This less explicit notion of medical benefit could expose elderly candidates to 
social biases that reduce their eligibility for Resources. Some lives may not be seen 
as sufficiently social, e.g., elderly persons who are regarded as having diminished 
social capacity. A lack of social capacity could be a determinative factor in patient 
selection if some persons are thought to have insufficient ability to move from the 
margins of social life and little time left in which to attempt it. 

The conflation problem is ongoing and significant. The recent study of 
community attitudes by Ubel, Baron and Asch concludes that people “are reluctant 
to give equal priority to transplant candidates with socially unacceptable behaviors, 
whether or not the behaviors are associated with worse prognoses or with causing 
primary organ failure.... Instead, many people may want to divert resources from 
patients simply because they engaged in socially undesirable behaviors .” 45 I suggest 
that this reluctance extends to persons viewed as having diminished social capacity. 

Even so, I am not convinced that the conflation problem is insurmountable. Not 
every government agency, transplant centre or physician has accepted social value 
judgements. The U.S. Department of Health and Human Services, for example, 
“balked” at funding Stanford University’s heart transplant programme because 
potential recipients were excluded on social value grounds such as a history of 
alcoholism, job instability, antisocial behaviour and psychiatric illness. Candidates 
were favoured on grounds of a return to a stable, rewarding family and/or vocational 
environment. It is not clear, however, whether this resistance “was based on the 
absence of empirical evidence to support such categories, or rather on the 
disagreeableness” of confronting the socio-medical use of these criteria . 46 
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Majeske and Koch have each proposed approaches to screening out corruptive 
social value judgements in patient selection. 47 There is no reason to assume that the 
further development of such methods cannot result in a stricter application of 
medical benefit. Coupled with public scrutiny, this could facilitate an approach that 
reduces the contaminating influence of biased social values. 

We should also remember that social constructions are not written in stone. As 
Hacking notes, we are affected by the ways in which being female or having a 
disability [or being elderly] are conceived, described and ordained by ourselves and 
the network of milieus in which we live. But the liberating idea of social 
constructionism is that “being elderly” and its meanings are not fixed and inevitable. 
“They are the product of historical events, social forces, and ideology.” 48 These 
meanings can change. There is evidence that many elderly persons have been 
moving away from the margins of social life into organized interest groups. They 
have become a diverse political and fiscal force to be reckoned with. Day observes 
that while “the diversity of old-age organizations and the backlash against universal 
old-age benefits have grown, coalitions uniting old-age organizations have 
diminished in number and influence, while coalitions of elderly and nonelderly 
groups are becoming more prominent.” 49 

Like so many other social roles, the meaning of “being old” is undergoing radical 
redefinition. Demographers now distinguish between two senior cohorts: the senior 
old, in their eighties and nineties, and the middle old, in their sixties and seventies. 
They point to significant differences between these cohorts. Indeed, says Roszak, the 
senior old “accepted the status of ‘old’ in the 1960s and 1970s, when the elderly 
were expected to retire from life in every sense of the word.” Many of the senior old 
are beset with the extreme conditions of frailty, disease and disability that have been 
used to stereotype the entire elderly population. The middle old, by contrast, are 
comparatively wealthier, healthier and less inclined to accept an apolitical life on the 
social margins. Roszak claims that they are “well along in the project of changing 
the body and soul of aging.” 50 

There is also an estimated cohort of eighty million “baby boomers” now entering 
their fifties who will soon swell the ranks of the middle old. Some speculate that 
they will be even less inclined to accept a marginal social status. 51 Clearly, efforts 
are being made to change the kind of social constructions adduced by Hazan into a 
more positive conception of elderly life. There is a growing recognition among age- 
based organizations that their major challenge is to present “a positive, optimistic 
image of older people” who constitute “a lucrative market for advertisers and a 
sector undeserving of age discrimination.” 52 They may also constitute a lucrative 
market for employable labour. Any potential of the middle old for productive, 
employment-based contributions to the North American economy is often ignored 
and arguably untapped. The economy will likely contain numerous niches of labour 
shortage in which older workers could be employed. The middle old may re-enter 
the labour market as “niche employees.” 53 

The extent to which this will shift either the way society views the elderly or the 
ways in which the elderly view themselves remains to be seen. Regardless, the 
problem of fair chances versus best outcomes is much more fundamental in a 
utilitarian approach to patient selection than the problem of biased social value 
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judgements. While it is reflected in the practice of limiting Resources to those with 
the highest medical utility score, it is also a deeper problem of principle. 

1.3 Beyond the Conflation Problem: Age Bias and Strict Medical Utility 

Assume that negative social value judgements are avoided in patient selection. Let 
us take strict medical utility at face value and assume its narrow measurement in 
terms of increased physical health and length of benefit. Its maximization can be 
problematic in principle, as it may subvert egalitarian concerns about equality of 
opportunity. It is easy to see why medical utility judgements would have a 
disproportionately negative impact on elderly persons. While some elderly persons 
might have levels of physiological health that are equal to those of younger persons, 
there are general correlations between age and health. For instance, above a certain 
chronological age, substantial recovery from some neurological events (e.g., strokes) 
diminishes rapidly and cannot usually be improved by treatment. Underlying 
multiple system failure (e.g., circulatory failure, acute stroke, metastatic cancer, 
uraemia, pneumonia or sepsis) is often latent and precipitated quickly by even minor 
illness. As a rule, “virtually any illness will be more severe in the elderly.” 54 Since 
the prevalence of illness and disability increases with age in the second half of life, 
age is a good statistical predictor of lower health status. But for any given 
individual, “age is a poor predictor of physical, mental, or social competence.” 55 

Thus age is an indirect measure of physiological health. But even if an elderly 
person is exceptionally healthy, advanced age can indicate a decrease in prospective 
life years. Elderly persons’ medical utility can be seen as diminished if they are 
thought to have less remaining time in life. It is easier to assume that younger 
persons will generally be better off, i.e., lead longer and healthier lives. 

Greater levels of medical utility will generally be realized in younger persons. 
Assessments in a patient selection process that aims to maximize medical utility will 
favour younger candidates and generally exclude elderly ones. One can regard this 
negative impact as unfortunate but not unfair. I think it is unfair. 

Medical utility does not assume the more obvious forms of discrimination 
against the elderly. The fair chances/best outcomes problem does not entail the use 
of either open or covert age limits for access to Resources (e.g., an open policy or a 
covert practice that denies access to Resources to those over sixty-five). Choosing 
the candidate with the highest medical utility score is problematic in principle when 
candidates are the same age. So preferring the candidate with the highest medical 
score is not necessarily ageist. 

Ageism was defined originally by Butler as a process of negative stereotyping of 
and discrimination against persons just because they are old. Thus it is ageist to 
categorize persons en bloc as lacking mental capacity, being physically decrepit, 
rigid in thought and manner and outdated in morality and social skills. 56 I prefer the 
more nuanced definition offered by Wicclair. Policies, beliefs or arguments are 
ageist if they are based on false or unfounded generalizations that attribute negative 
characteristics to the elderly. Examples include the following: “all elderly persons 
are forgetful,” “all elderly persons are ill-tempered,” and “mental [or physical] 
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impairment is endemic to old age.” The statistical generalizations in ageist policies 
are often imprecise, e.g., “most elderly persons have a low quality of life.” 57 

It is also ageist to transform true statistical generalizations into false universal 
generalizations, e.g., transforming “the chances of physical impairment increase in 
old age” into “all elderly persons are physically impaired.” It is true that the chances 
of physical impairment increase with old age, but it is not true, and ageist to assert, 
that all elderly persons are physically impaired. An ageist patient selection policy 
would amount to the following: “Since elderly persons over sixty-five are 
condemned to ill health and impaired functioning, denying them Resources denies 
them no significant benefits.” 58 

Note, however, that removing the age limit and selecting candidates on the basis 
of the highest medical utility score would not obviate the fair chances/best outcomes 
problem. The elderly would still be disproportionately denied Resources even if the 
threshold level of medical benefit were low enough to admit a wide range of medical 
utility scores. A preference for the highest medical utility score would still amount 
to a general preference for younger candidates. A threshold level of medical benefit 
could operate as a de facto age limit if it is set high enough. I will assume that the 
threshold level is set low enough to admit candidates with a wide range of response 
to Resources. 

Wicclair is careful to distinguish these notions of ageism from “another form of 
discrimination based on true statistical generalizations.” Consider a nurse who 
believes correctly that 80 per cent of the residents over 85 in his nursing home are X 
(e.g., moderately to severely demented). Since the nurse decides that it would take 
too much time and effort to make case-by-case determinations of which residents are 
and are not X, he decides to be efficient and treat all residents over 85 as if they 
were X, rather than as individuals. The nurse’s decision “is not based on any false 
generalizations and does not appear to express ageism, but it does seem to reflect a 
form of (statistical) generalization.” 59 In Thurow’s terms, the nurse has decided that 
the “option of prohibiting all decisions based on group characteristics simply isn’t 
possible because the price of efficiency would be too high.” 0 

Wicclair distinguishes age bias from ageism. An age-biased policy may, but need 
not, be based on ageist beliefs. Criteria and allocations will reflect age bias if their 
negative impact on persons increases with age and that impact is “incompatible with 
a standard of justice.” A medical utility preference for best outcomes will result in a 
predominant preference for non-elderly patients. Thus the claim that medical utility 
reflects age bias because it generally benefits the young at the expense of the old 
implies that doing so is unjust. Similarly, the claim that medical utility reflects age 
bias because it denies equal opportunity for Resources to the elderly implies that it is 
unjust to deny such equal opportunity. 61 

Consider this example of a selection policy that prefers best outcomes. Resources 
should be denied to elderly candidates only when (1) they will probably not live as 
long after receiving a transplant as will younger ones; (2) the probability of a 
successful outcome is greater in younger candidates than in older ones; (3) the 
likelihood of poor health and poor quality of life increases with age and (4) elderly 
candidates are more expensive to treat. Assume that statements (1) to (3) are true. 
Even if we interpret “benefit” as “medical utility” (e.g., additional years of healthy 
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life or quality-adjusted life years), “or more narrowly still as simply additional years 
of life, age may be a less reliable indicator of expected benefit than the candidate’s 
overall health status.” 62 

If statement (4) is true, then it can still be claimed that it is unfair to deny certain 
groups of people (e.g., the elderly or the handicapped) access to beneficial 
Resources just because it would cost more than giving access to other groups (e.g., 
the young or the non-handicapped). Justice can require higher expenditures. 
Although the use of age as an indicator of prospective medical benefit may not 
reflect ageism, “its use as such an indicator hardly counters the impression that age- 
rationing reflects age bias.” 63 

On a statistical basis, this policy would generally exclude elderly candidates at 
the final selection stage. Even if age were a reliable indicator of prospective medical 
benefit in every case, a defence of denying Resources to elderly persons on the 
grounds that younger ones will always benefit more fails to show that it is not 
unjust. Wicclair tries to illustrate this point with the following example. Suppose 1 
have two sons, Ramus and Robin, who want to go to summer camp. I can only 
afford to send one of them to camp and the other will have to get a job. Both sons 
agree that Robin will benefit more from camp. Although Ramus enjoys group 
activities, Robin enjoys them a lot more. Suppose that Ramus’ prospective benefit 
from camp is B and Robin’s is B + b, where B + b is substantially greater than B. 1 
decide to send Robin to camp because he will benefit more. Ramus concedes his 
brother’s cost-effective, greater benefit but he can still protest that he has not been 
treated fairly. It is plausible for Ramus to claim that although Robin would benefit 
more, he (Ramus) should be given a fair opportunity to receive the benefits that he 
could derive from attending camp. To select Robin solely on the basis that he would 
benefit more denies Ramus a fair opportunity to go to camp. Moreover, Ramus 
might claim that if the greater-benefit criterion were to be used in subsequent years, 
then he might never get an opportunity to go to camp. 64 Wicclair then draws an 
analogy between this example and patient selection. 

Wicclair claims that, like Ramus, a seventy-year-old candidate for Resources can 
concede that a thirty-five-year-old candidate will benefit more, and still plausibly 
claim that it is unfair to be denied any chance to benefit at all. “Even if older patients 
do not benefit so much as younger patients from certain procedures, as long as 
significant benefits are possible, they can still insist on being given a fair 
opportunity to receive those benefits.” 65 

I agree with Wicclair' s take on the candidates. But we can question his analogy 
between how a parent should treat two sons and how a selection process should treat 
two candidates. One response is that a parent may not have an obligation to provide 
fair opportunity to both sons. While there may be an obligation to treat them fairly, it 
may not follow that fair opportunity for the same desired option is the appropriate 
inference. Many parents might believe that their obligation is to maximize each 
child’s potential. 

Note, however, that parents usually have other options for developing the 
potential of each child, regardless of the fact that both want to go to summer camp. 
The parents may decide that Ramus’ potential is developed best through some other 
activity, e.g., a summer job. Further, the parents can presumably make this decision 
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in Ramus’ best interest regardless of what he wants. So instead of giving both of 
their children fair opportunities for the same option, they could give them fair but 
different opportunities for different options. Fairness can require that parents do not 
ignore the potential of one child to the greater benefit of the other. There is nothing 
tragic about this approach. 

This troubles the analogy between Wicclair’s example and patient selection for 
Resources, since the only available options in the latter context are transplantation or 
eventual death. Two transplant candidates may have different potentials for post- 
operative life. One’s prognosis may be better than another’s but both want to live. 
Developing the clinical potential of each is not an option. Obtaining Resources is the 
only available option that counts for both candidates. Wicclair’s analogy would have 
to be revised so that summer camp was the only desired and available option that 
could develop the children’s potential. Ramus’ claim to fair opportunity would have 
more bite if he could not be told to do something else that was suited to his potential. 
Maximizing the development of each child might be a direct strategy if enough 
options meet the potential of each child. This may not always be the case. 66 We are 
better off imagining a parent who must choose between two dying sons when he can 
save only one. 

Since the fair chances/best outcomes problem can arise between persons of the 
same age, the application of medical utility in patient selection will not always 
reflect age bias. The medical utility preference for best outcomes will have a 
disproportionately negative effect on elderly patients. This negative impact of 
medical utility increases with age. It can be incompatible with a just standard of 
equality of opportunity. It is one of the discriminatory effects of maximizing medical 
utility that would have to be fairly countered. If maximal medical utility drives a 
policy for patient selection, then the policy is, de facto, a young-persons-first policy. 

By Wicclair’s definition, this application of medical utility reflects age bias. If 
medical utility were confined at the first stage to a non-comparative threshold level 
of medical benefit, then the interpersonal comparisons that result in this impact 
could be avoided. So could the fair chances/best outcomes problem. I will argue in 
chapter nine that egalitarians should respond to this problem by equalizing chances 
for Resources among all of those who pass a threshold level of medical benefit. 1 
will propose equality of opportunity for adequate conscious life as an equalisandum. 

The obvious objection to this approach is that a just standard of equality of 
opportunity supports age-biased limits on access to Resources. There are two 
versions of this objection. The first is that elderly persons have had a greater 
opportunity for adequate conscious life over their lifetimes than critically ill younger 
patients. The second defends age-biased limits to Resources on grounds that there 
ought to be, insofar as possible, an equal opportunity to live to the same age as 
others, or for a natural lifespan. I argue against both versions in chapters five and 
six. 

Despite his utilitarian leanings, Childress defines his position on patient selection 
for Resources as an egalitarian one. Consequently, he believes that the elderly ought 
to have their health care needs met the same way as other persons do. Although 
Childress does not advocate the use of an age criterion, he stresses that 
discrimination is not always unjust or unjustified. As he sees it, “there is no societal 
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obligation to offer health that has no reasonable chance of benefiting patients, and 
there is no obligation to provide health care if its costs outweigh benefits.” Thus he 
admits that some appeals to an age limit might be consistent with both prudence and 
justice and “may be left to public democratic processes, at least within limits .” 67 An 
approach to patient selection that stresses the maximization of medical utility could 
lend itself well to such appeals. 

1.4 Conclusion 

Given Childress’ insistence on rule utilitarianism as a maximization strategy, elderly 
persons may not fare well as candidates for Resources. If medical utility is used to 
measure prospective medical benefit to a social life, then elderly persons may be 
placed at the lower end of a broad notion of productive response to Resources. This 
placement can reflect lower physiological resilience, fewer remaining life years and 
lower social value. Even if certain elderly candidates are capable of a sufficient 
physiological response to Resources, their capacity for social life may not rank as 
high as that of younger persons in their productive prime. 

Utilitarianism is not a theory of either value or justice that can be rejected by any 
arguments as simple as the ones I have used to criticize Childress’ approach to 
medical utility. It has enjoyed the support of a number of other sophisticated 
philosophers . 68 Could a utilitarian patient selection process for Resources that aims 
to maximize some form of welfare avoid devaluing elderly lives? Could it afford an 
equal evaluation of lives that could be saved? To say that persons count may not be 
the same as counting persons . 69 These are the first issues I will address in chapter 
four. Does a notion of medical benefit that accounts for the consequences of 
providing Resources have to be maximized? If not, how might it be justified in a 
patient selection process that aims to avoid interpersonal comparisons? It might be 
justified as a threshold level that is akin to a non-comparative standard of justice. I 
will attempt this justification in chapter nine. 
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MEDICAL UTILITY JUDGEMENTS AND RIGHTS 



1. INTRODUCTION 

I have been arguing that medical utility can compromise an egalitarian approach to 
patient selection for Resources. It can place differential value on lives according to 
their degrees of prospective medical benefit. I think that an egalitarian approach 
should object to the negative impact that medical utility judgements will have on 
elderly candidates. This age-biased impact is arguably unfair because it conflicts 
with equality of opportunity. 

I want to question whether a patient selection process that aims to maximize 
medical utility can securely incorporate rights that may protect against age bias. 
Medical utility can involve value judgements about diminished capacity for social 
life or clinical judgements about diminished capacity for medical benefit. These 
judgements are conflated easily in the context of a social interpretation of life. My 
concern is that greater attention should be paid to devising a means of avoiding the 
contaminating influence of social value judgements, especially at the first stage. My 
assessment will cover the attempts by Sumner 1 and Griffin 2 to secure rights in a 
consequentialist framework. 

I will then address two objections to my argument that basing selection on the 
age-biased impact of medical utility is unfair. The first is Daniels’ cohort argument 
that denies that age-based preferences are discriminatory the way race or sex-based 
preferences are. 3 The second claims that the elderly are already receiving a 
disproportionate and growing share of health care services, which they consume 
unfairly at the expense of younger persons. 

1.1 Rights in a Consequentialist Framework 

A patient selection process that aims to maximize medical utility might avoid age 
bias with protective rights. One such right could be a claim to equal consideration 
for Resources regardless of chronological age. Rights might protect elderly persons 
from social value judgements that devalue their lives as insufficiently social. They 
may also protect elderly persons from discriminatory en bloc assumptions about 
diminished capacity for physiological benefit. 

But consequentialist theories like utilitarianism have a well-earned reputation for 
not accommodating rights. The first question is whether it is possible to 
accommodate rights in a limited consequentialist approach to patient selection. The 
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second question is whether such rights would protect elderly candidates for 
Resources from socio-medical value judgements that render their lives less worth 
saving than younger ones. Sumner and Griffin have answered this first question 
affirmatively. I will approach the second question by arguing that while rights can 
be incorporated into a consequentialist framework, they may not protect elderly 
persons from socio-medical utility judgements that could be made with reliable 
degrees of probability. These utility judgements would hold elderly lives to be less 
worth saving with society’s Resources than younger lives. 

1.2 Simmer ’s Account 

The common criticism of consequentialism is that it submerges the perspective of 
separate persons in a single dominant standpoint furnished by the ultimate goal. This 
is the Rawlsian objection that utilitarianism “does not take seriously the difference 
between persons .” 4 Sumner wants to mitigate the damage of this criticism by 
showing that a consequentialist framework can accommodate the separateness of 
persons on a derivative level. A crucial step would be to find a place within this 
framework for genuine moral rights. A consequentialist can supply a justificatory 
account of conventional rights (i.e., protected choices) as follows: “a conventional 
right is (strongly) justified just in case the policy of recognizing it in the appropriate 
rule system will better promote some favoured consequentialist goal than will any 
other alternative social policy .” 5 I think that Sumner establishes rights as merely 
expendable guides to utility. Consider his account. 

Rights will confer security on their holders against the demands of the 
impersonal perspective by ensuring that the holders will not be sacrificed routinely 
for the sake of a better outcome. The holders will take their rights seriously if 
utilitarian maximizers will refuse to violate them, even when doing so would better 
promote utility. But if a right is grounded in a goal, then the goal must justify 
constraints on its own pursuit . 6 

Sumner describes a “very simple linear relationship” between consequentialist 
theory and practice. The basic principle is that the best thing to do is whatever will 
maximize your goal. The perspective that emerges from the basic principle is thus 
not that of a maximizer embedded in a deliberative context but that of an “ideal 
observer” who already knows what a real decision-maker has to figure out. A direct 
decision-making strategy based on the linear relationship would amount to the 
following: you will succeed most often at choosing the maximizing alternative if 
you simply aim on each occasion at choosing the maximizing alternative . 7 

Sumner opts for an indirect strategy that consists of some policy other than, or in 
addition to, “just aiming at doing your best on each occasion.” If an indirect 
decision-making strategy can permit the maximizer not to choose what appears, on 
the best available information, to be the maximizing alternative, then a 
consequentialist moral framework could build into its rules of practice the very 
rights that are alien to its basic principle . 8 

Sumner argues a fine presumptive case for a constrained strategy. First, he 
outlines the situation of a real moral agent whose decision-making context is an 
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ethics review committee for experimental research protocols. He then outlines the 
decision-making context of the ideal observer. This contrast leads to his argument 
from fallibility. The review committee aims to sanction experiments that yield a 
satisfactory overall ratio of benefits to costs. It also aims to adequately protect the 
research subjects. The most stringent constraint on protocols with a satisfactory 
cost/benefit ratio is the subjects’ defeasible right of informed consent. This 
constraint safeguards their autonomy by affording them a liberty right to participate 
or not as they choose. It operates on the view that however “favourable an 
experiment’s cost/benefit ratio might be, it is unacceptable if it unjustifiably violates 
the rights of its subjects.” 9 

The right is defeasible in two circumstances: (1) where subjects are capable of 
consenting the committee will permit a protocol to incorporate some deception, so 
long as (a) they are fully debriefed afterwards and (b) they are not exposed to more 
than a negligible risk. Where the subjects are (2) incapable of consenting the 
committee permits investigators to obtain substitute consent, as long as (a) the 
subjects will benefit from the experiment and (b) they are exposed to no more than a 
negligible risk. In both circumstances, the committee allows trade-offs between its 
two requirements for approving a protocol. It thus balances direct pursuit of its goal 
against conformity to its constraint. The requirement of a satisfactory cost/benefit 
ratio formulates a goal while the requirement of informed consent constrains the 
pursuit of that goal. Thus a direct strategy of assessing protocols solely on the basis 
of their cost-benefit ratios is eschewed in favour of an indirect or constrained 
strategy. 10 

Sumner argues that the constrained strategy will be more successful than the 
direct one in achieving the basic goal of a satisfactory cost-benefit ratio. He 
highlights this argument by contrasting the review committee’s indirect strategy 
with the direct approach of the ideal observer. On a “best case” analysis, the ideal 
observer would have to satisfy three conditions before the direct strategy would be 
more successful in achieving the basic goal. The direct strategy would require (1) an 
unlimited domain of options, (2) perfect information gathering and (3) perfect 
information processing. The first condition allows the direct strategist to pursue any 
option that promises to maximize the good. The second condition requires 
omniscience or at least “decision-making under risk with reliable objective 
probabilities.” The third condition requires both freedom from bias and formidable 
computational skills. Information gathering and processing must be costless. The 
combination of these conditions profiles the direct strategy’s “ideal agent” as being 
extremely powerful, highly knowledgeable, exceptionally bright and rigorously 
impartial. 11 This profile fits the strategist who tries to satisfy directly the principle 
that the best thing to do is always whatever will maximize the overall good. 12 

In Sumner’s account, this principle “takes the perspective of an omniscient 
observer. If such an observer is also omnipotent, hyperrational, and impersonally 
benevolent then he/she is ideally equipped to hit the target of maximizing welfare by 
directly aiming at it.” 13 By contrast, the indirect strategist acknowledges fallibility. 
Since the members of Sumner’s review committee share none of the characteristics 
of the ideal direct strategist, a retreat from a maximizing to a “satisficing” approach 
best reflects the limitations of their abilities and their decision-making context. 14 
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1.3 Critique 

A utilitarian who aims to maximize socio-medical utility can easily build notions of 
useful contribution into the restoration of social capacity. These notions can be 
biased against elderly lives. Sumner can reply that a consequentialist can just as 
easily build an appropriately conceived right into the patient selection process that 
will constrain this application. A right might also constrain en bloc assumptions that 
elderly persons past a certain chronological age will place lower on a physiological 
scale of successful response to Resources. Sumner’s account might afford a means 
of constraining the application of age bias in patient selection for Resources. Or 
perhaps not. I will offer three criticisms of Sumner’s account. 

First, Sumner defines rights as protected choices that determine some domain 
over which their holders are assigned discretionary control. Rights confer on their 
subjects a moral licence to choose a course of action even if doing so will not be for 
the best, as determined from the impersonal point of view. 15 They are, however, 
established in a consequentialist framework. As such, 1 suggest that Sumner has 
established them as merely “guides” to those choices which, given limitations on the 
decision-maker’s motivation, cognitive skills and circumstantial context, “may 
normally be expected to be good.” They are still viewed “purely instrumentally in 
the calculation of value” and have no intrinsic value. 16 

I have noted the circumstances in which Sumner’s right to informed consent is 
defeasible. This opens a window of opportunity for superseding rights that Sumner’s 
argument from fallibility can push further ajar. It is unclear whether indirect 
consequentialism can exclude the pursuit of more substantial gains in benefits over 
costs. The research subjects’ rights are dependent on the cognitive skills and 
motivation of the committee members involved. Rights will vary with the limitations 
of the parties. A different committee with more information and expertise should 
presumably give the right to informed consent less force. 17 

The extent to which the rights Sumner establishes are to be respected is inversely 
proportional to the extent to which the maximizing strategy is unclear. “Such rights 
of thumb may be of considerable practical importance in a world of uncertainty and 
fallibility, but they cannot achieve a status greater than guide rights.” 18 As Sumner 
puts it, the confidence that we will enjoy a better success rate in the long run with a 
constrained strategy depends heavily on our estimate of our own fallibility. 19 This 
leads to my second criticism. 

Sumner’s argument would have a much stronger application to experimental 
clinical procedures than to ones that have established a demonstrable track record of 
therapeutic efficacy. Evidence-based medicine measures therapeutic efficacy by 
outcomes, not aspirations. Heart, lung, liver and kidney transplants are no longer 
regarded as experimental procedures and there is a large and growing body of 
primary sources that has documented their efficacy. For instance, the routine one-to- 
two-year survival rates for patients undergoing liver transplants at U.S. medical 
centres has been documented as greater than 80 per cent. 20 

This is not to suggest that outcome evidence on the success rates of established 
clinical procedures will ever be infallible, but it does not have to be. As data are 
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collected, evidence on the therapeutic efficacy of organ transplants should enable 
predictions that result in fewer false positives than was possible years ago when they 
were still considered experimental. 21 These primary sources of evidence would 
arguably compel Sumner to fall back on the less than omniscient “real world” 
standard that he cannot avoid, namely, “decision-making under risk with [more or 
less] reliable objective probabilities.” 22 

Clearly, the meaning of terms like “an acceptable degree of risk” and “reliable 
objective probabilities” is open to interpretation. But there can be ranges of marginal 
risk and predictive reliability that far surpass the initially untested hypothetical 
guesswork that might be distorted by therapeutic aspirations. Transplant prognoses 
do not have to be infallible to be a good utilitarian gamble. To be rational in this 
sense, one need act only on the evidence-based option that maximizes net expected 
utility. This amounts to always taking the best utility-maximizing gamble. 2 ' Note 
that I am not objecting to the gamble but to the terms on which the chances are 
taken. I will argue in chapter eleven that a “good gamble” in patient selection can be 
formulated in non-maximizing, egalitarian terms. 

Nor can these prognoses rule out the myriad of other factors that could result in 
someone’s death. They tell us nothing about whether a recipient will be hit by a bus. 
Even Sumner admits that omniscience is not required on a best-case analysis. There 
might be local pockets of information, expertise and motivation that make the direct 
promotion of goods a better strategy. 24 Research by Levenson and Olbrisch in the 
previous chapter indicates that psychosocial assessment criteria are not yet 
correlated with reliable transplant outcomes. 25 Are there developing pockets of 
knowledge and expertise that might lead to reliable predictions of greater social 
contributions from upwardly mobile middle-aged male professionals? This is still an 
open question. But if it turned out that there were, then any right that might be 
designed in Sumner’s analysis to constrain such social value judgements could be 
dispensed with. 

My third criticism concerns the way Sumner sets up his argument from 
fallibility. 1 think Sumner overstates his case that direct, maximizing strategists are 
ideal utilitarian administrators “with unlimited opportunities to channel social 
energies down optimal paths.”” 6 These passages echo the earlier ones in which he 
refers to the perspective adopted from the basic principle (that the best thing to do is 
always whatever will best promote your favoured goal), as that of an “infallible 
observer.” 27 There are surely epistemic alternatives between fallible guesswork and 
omniscience. Sumner notes this when he elaborates on the three conditions that 
would have to be satisfied before a direct strategy could be established as the best 
one to pursue. Thus he equivocates between the ideal requirement of “perfect 
information gathering” and the less than ideal requirement of decision-making under 
risk with reliable objective probabilities. 28 This lesser requirement can be met by the 
fallible observer who is embedded in the deliberative context of the real world “with 
all its attendant imperfections.” 29 

There is also an equivocation between the ideal requirement of “perfect 
information processing” and the less than ideal requirement of “freedom from bias 
and formidable computational skills.” 30 Perfect information processing would 
require perfect computational skills. Perfect computational skills are formidable, but 
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we could get by with something less, namely formidable computational skills that 
are less than perfect. Formidable computational skills might be sufficient to enable a 
utilitarian to pursue a direct strategy of maximization if her knowledge level is 
higher than that of Sumner’s review committee. As for the requirement of freedom 
from bias, there is little critical bite in making it a matter of ideal perfection when 
double-blind random control trials can suffice. 

Evidence shows that some elderly transplant recipients have responded as 
successfully as some younger ones, but the evidence does not show that all or even 
most do. 31 As previously noted, most illnesses usually have a greater detrimental 
effect on elderly patients. 32 Further, elderly patients are closer to the end of their 
probable lifespan. This usually leaves them with fewer remaining years in which to 
realize the restorative benefits of Resources than younger patients who have more of 
their lives left to live. 33 

Suppose all considerations of contribution and usefulness were expunged from a 
utilitarian notion of medical benefit to a social life. 1 would argue that the 
physiological aspects of medical benefit are amenable to pockets of medical 
knowledge and expertise. Thus some selection decisions can be made with 
established degrees of probability. Aside from elderly patients with exceptional 
levels of health, many elderly patients who would benefit from Resources will likely 
not benefit as much as younger patients with average levels of health. There would 
likely be less physical resilience and a greater likelihood of secondary 
complications, if only because there is usually some physiological deterioration that 
can be correlated with advanced age. 

As guides to medical utility, Sumner’s rights might rule out en bloc, 
discriminatory assumptions that no elderly patient past a certain chronological age is 
a physiologically suitable candidate for Resources. We can assume that every 
elderly person who makes the first-stage inclusion pool has been medically assessed 
for prospective benefit. Assume further that these assessments are comparatively 
ranked. The candidate with the highest degree of response receives the transplant. 
The fair chances/best outcomes problem is preserved. This would be of little 
assistance to those elderly patients whose health has declined with advanced age 
below their formerly youthful levels. Their claim to equality of opportunity would 
still be subverted. The latter will likely comprise the larger number of elderly 
patients. 1 want to argue that even on these grounds, elderly persons should have 
equal opportunity for Resources. Even assuming that social value judgements can be 
expunged from the first stage, a patient selection process could still make close 
utility judgements of comparative physiological benefit. These judgements could 
apply to anyone but have an especially negative impact on the elderly patient 
population. 

1.4 Griffin’s Account 

James Griffin has also sought to establish rights in a consequentialist framework but 
I do not think that his account protects the elderly from socio-medical utility 
judgements. Indeed, Griffin’s account promotes a notion of fairness in patient 
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selection that is similar in some ways to the one elaborated later by Frances Kamm 
in a deontological framework. 

Griffin attaches two restrictions to his notion that equal respect for persons leads 
to the maximization of well-being. First, the protection of rights will often have 
some measure of priority over well-being, and second, maximization comes into 
play only occasionally. 34 For Griffin, the home of the maximization model is in the 
first, or deepest, level of moral theory where general characterizations of right and 
wrong define “how one person’s fate weighs against another’s....” 35 Maximization of 
well-being plays a decisive role here. “In small-scale interpersonal dealings - say, a 
surgeon deciding whom to save - the trade-offs that are morally allowable are 
largely, perhaps entirely, determined by maximum well-being.” 36 Again, the 
principle that Griffin uses to govern trade-offs is that of equal respect, or “treat 
equally except when gain is greater than loss.” 37 Thus, between thirty-year-old Eve, 
whose prospective medical benefit from a kidney transplant is five years, and thirty- 
five-year-old Adam, whose prospective medical benefit is ten years, both “intuition” 
and “almost universal medical practice” favour Adam. 3s 

The key to Griffin’s analysis is to identify accurately “the amounts of well-being 
at stake.” 39 Griffin argues that we can easily detect limits to using additional years of 
life as the maximand for a “purely utilitarian trade-off.” 40 All we have to do is juggle 
the numbers for the age and additional life years of the candidates for Resources. So, 
between Adam, a healthy man of seventy whose prospective medical benefit is ten 
years, and Eve, a chronically ill woman of thirty-five whose prospective medical 
benefit is five years, Griffin argues that our intuitions favour Eve. He refers to a 
strong intuitive inclination that Adam has had a fairly good go at life. Although his 
medical prognosis is better, he claims that the “pull toward levelling the balance is 
obvious.” While the benefit to Eve is less, it is far from negligible. She has had, and 
at the end of her life will still have had, so much less than Adam has had already. 41 

Unlike the previous example, the number of additional life years in this case does 
not, in Griffin’s account, represent amounts of well-being. Griffin argues that global 
judgements about whole lives are often central to the conception of well-being and 
its measurement. Our intuitions generally conform to the global judgement that 
years at the end of a normal lifespan (as well as years at the start) “are not as crucial 
to the success of a life as years in the middle. Adam’s extra ten years at seventy do 
not weigh as heavily as Eve’s five.” 42 

Global judgements about the value of extra years to “whole lives” are not always 
decisive. First, we usually lack the information for deciding how good each life is. 
Second, not every minute gain may amount to a justification for deviating from 
equality if we take the global point of view. 43 For instance, we can imagine a 
situation in which we could equally benefit both Adam and Eve or benefit one of 
them to the same aggregate degree. An ad hoc manipulation of the numbers might 
show the maxima for Adam and Eve as being 50 for each, or 100 for Eve and 0 for 
Adam. A further manipulation might show the maxima as being 50 for each, or 101 
for Eve and 0 for Adam. While admitting to the contrived nature of these examples, 
Griffin does argue that the “tiny but undeniable improvement” for Eve should not 
justify departing from equality of well-being for both lives. An intuitive global 
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judgement about the value of whole lives would favour an equal outcome of 50 for 
both. 44 

1.5 Critique 

This example is at odds with the preceding one that Griffin presented as reflecting 
patient selection: a surgeon who must decide between saving either Adam or Eve 
with a kidney transplant. 45 Clearly, this context would not allow an outcome in 
which both Adam and Eve benefit, since only one of them can receive the kidney. 
The point is to choose between them. But once the amounts of well-being at stake 
are identified accurately, Griffin regards their maximization as playing a 
determinative role 46 As he notes elsewhere, maximizing utility is a view “about 
when sacrificing one person for another is allowed.” 47 

Griffin attempts to show that utilitarianism is sensitive to equality in cases where 
the maxima are the same. Griffin’s tie-breaking example concerns a father who must 
direct a benefit to only one of his two children or give them each an equal chance at 
it. Griffin argues that utilitarianism contains a “deep, animating conception of equal 
regard” that points toward giving each child, who is valued as one and only one, an 
equal chance at the benefit. 48 We can easily apply Griffin’s argument to patient 
selection for Resources. Suppose that there is one kidney and two candidates for 
transplant. Adam and Eve would each derive equal medical benefit from receiving 
it. Their prospective medical benefit is the same. Each will probably attain the same 
number of extra years with roughly the same levels of health. Assume that value 
judgements about capacity for social life will play no role. Griffin would argue that 
utilitarianism’s “deep, animating conception of equal regard” would point towards 
giving both Adam and Eve an equal chance for the kidney. 49 

When neither maximization nor equal well-being rank options, Griffin claims 
that utilitarianism affords a principle of equal chances at well-being as a “modest” 
and “egalitarian” addition to “the principle of maximization.” If each person counts 
as one and only one and one person’s “welfare matters just as much as the other’s, 
then it seems in the same spirit to say that, when it comes to chances of welfare, the 
one [person’s] matters as much as the other’s too.” 50 This egalitarian implication 
does not displace maximization as the utilitarian’s first option. It only affords a way 
of breaking a tie between outcomes of roughly equal maxima. We have seen that 
Rescher takes this option in his utilitarian approach to patient selection. 51 

Whether utilitarianism actually contains this deep conception of equal regard 
might be a moot point. Baier argues that this is a “novel but. ..ultimately implausible 
interpretation of utilitarianism.” 52 Griffin’s claim that the father must give each child 
an equal chance at the benefit when maximized trade-offs cannot decide between 
them “may be due not to the principles of utilitarianism but to the special role-duties 
we ascribe” to parents. 5 ’ Baier considers an example that does not depend on such 
duties. Suppose I have one lottery ticket for a million-dollar prize and I know of two 
charities that would use the sum to make the same maximal contribution to overall 
happiness. I would satisfy the principle of maximization, and hence the requirements 
of utilitarianism, regardless of which charity I gave the ticket to. If I have two lottery 
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tickets for the same million-dollar prize, then it is morally indifferent whether I give 
each charity one ticket or one charity both. Either way, “happiness, well-being or 
utility would be equally promoted.” 54 Let us apply Baier’s argument to patient 
selection in a case of identical outcomes. He would presumably contend that since 
happiness, well-being or utility would be equally promoted whichever candidate 
received the kidney, a surgeon would be no less utilitarian if she chose the recipient 
on the basis of eye colour. 

Griffin's account would protect against purely utilitarian trade-offs in cases 
where elderly candidates for Resources are healthier than younger ones. This is the 
best-case scenario for elderly candidates. That case aside, he clearly favours medical 
utility judgements as morally allowable. Despite these accounts, I am not yet 
convinced that a patient selection process that aims to maximize medical utility 
would afford a secure basis for rights that would prevent age bias against elderly lives. 

1.6 Two Objections 

While neither Sumner nor Griffin can yield assurances that maximizing medical 
benefit in patient selection will avoid an age-biased impact on elderly persons, 1 
want to address two objections to my argument that this impact is unfair. The first is 
Daniels’ cohort argument that denies that age-based preferential treatment is 
discriminatory in the way that race or sex preferences are. The second objection 
claims that the elderly are already receiving an excessive share of health care 
services, which they consume unfairly at the expense of younger persons. 

Daniels argues that we should switch our focus from age groups to any 
individual lifespan. Whereas differential treatment by race or by sex always 
generates inequalities between persons, differential treatment by age may not. We all 
grow older, but we do not change our race and most of us do not change our sex. “If 
we treat the young one way and the old another, then over time [and within each 
lifespan] each person is treated both ways.” Over time, the young and the old are 
thus treated equally. 55 Even if differential treatment by age is unequal treatment of 
age groups at each moment, it is not unequal treatment of separate persons. We 
cannot rule out differential treatment by age through a direct appeal to equality the 
way we can rule out differential treatment by race or sex. 5 

Daniels’ analysis of age rationing in health care reflects what he terms the 
“prudential lifespan approach.” We are to view the prudent allocation of resources 
through the stages of life as our guide to justice between groups. This indicates for 
Daniels a natural convergence of age-group justice and first-person allocation over a 
lifespan. Transfers of resources between age groups are equivalent over time to 
transfers within a life. 57 We should thus consider how we would impartially budget 
our limited health care resources between our childhood, youth, middle age, early 
old age and very advanced old age. 58 

Daniels’ prudent deliberators are constrained in important ways. They have no 
knowledge of either their age or their specific life plans. Four features characterize 
the task of prudent deliberation. First, deliberators seek principles to govern the 
design of institutions that distribute resources over the lifespan. Second, deliberators 
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know that general principles of justice already solve distribution problems between 
persons. The framework Daniels assumes is that answers to more basic questions of 
justice have already been found. Prudent deliberators know that the share of health 
care resources that they have at their disposal is a fair one. They also know that the 
fair equality-of-opportunity principle governs the design of the health care system 
and that their task is to refine it to address the problem of justice between age 
groups. They also assume general social compliance with the principles they select. 
Third, prudent deliberators assume that they will live through each stage of life 
under the system they design. Fourth, they do not know their age or their life plans. 
An important resource constraint that Daniels builds into his approach is that 
providing “very expensive or very scarce life-extending services to those who have 
reached a normal lifespan can be accomplished only by reducing access by the 
young to those resources .” 59 

In Daniels’ account, his prudent deliberators choose scheme A, which secures a 
greater likelihood of living a normal lifespan but a lower chance of living beyond a 
normal lifespan if they reach it. The idea is that prudent deliberators will rationally 
allocate life-extending resources to earlier, rather than later, stages to increase their 
chances of living a natural lifespan. The scheme L approach of saving these 
resources for the later stages of life might increase the chances of living beyond a 
normal lifespan but it decreases the chances of reaching a natural lifespan. Daniels 
argues that prudent deliberators would reject scheme L. Palliative and long-term 
nursing home care would be rationally reserved for life’s later stages . 60 Under 
Daniels’ ideal assumptions of a just society and a consensus among prudent 
deliberators, denying life-extending resources to elderly persons would not be 
unfair. 

I have the following reservations about Daniels’ cohort argument. The insight 
that his approach to age rationing treats people equally over a lifespan does not 
suffice to show that the practice is just. The fact that a policy of denying life- 
extending treatment to those over sixty-five would affect everyone over sixty-five 
does not establish the justice of that policy. To claim otherwise, notes Wicclair, 
would suggest that serious injustices would be compatible with standards of justice 
“as long as everyone, or everyone under or over a certain age, were subject to the 
same treatment.” A policy that affects everyone similarly over the course of their 
lives might satisfy a “purely formal standard of justice,” but substantive 
requirements should also be considered . 61 

Daniels did not conclude that once age rationing is seen as a policy that functions 
over a lifetime there is no further need to examine it from the perspective of justice. 
His justification of age rationing is based on the claim that it can be seen as a 
prudent allocation of a “fair share” of health care resources over a lifespan . 62 I also 
have reservations about this justification. 

One can question whether Daniels’ scheme for allocating life-extending 
treatments is the clear winner from the perspective of prudence. If living into 
advanced old age is highly valued by some persons, then there may be no clear 
prudential choice. The consensus of Daniels’ prudent deliberators rests on the 
assumption that we would all make generally the same decisions under conditions of 
impartiality. But there is nothing implausible about assuming that some persons 
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might place very different values than others on health, life and its various stages. 
Hence, instead of each person’s budgetary decisions being in harmony with 
everyone else’s, there could be irreconcilable disagreement. 63 Daniels suggests that a 
prudent reason for choosing age rationing is that it could free up personal care and 
support services for impaired elderly persons. These services could significantly 
enhance opportunity and quality of life. 64 

True enough, but it is one thing to say that most persons would trade access to 
Resources late in life for increased access to personal care services, and quite 
another to say that this trade-off would be agreed to by prudent deliberators deprived 
of their conceptions of the good. The alleged prudence of this trade-off would seem 
to depend on one’s preferences, interests and values (i.e., conception of the good). 65 

Daniels’ assumption about scarcity and resource constraint is also questionable. 
In developed nations, reducing the young’s access to life-extending treatment is not 
the only means of assuring access to those measures by elderly patients who will 
likely benefit. Other political alternatives include increasing taxes and expenditures, 
initiating cost containment measures that do not include age rationing and 
decreasing spending on defence. Daniels would have to show that prudent 
deliberators would choose scheme A over scheme L and other feasible alternatives. 
This would be a value-dependent choice requiring a ranking of competing goals and 
priorities. It is hard to see how a case for the selection of scheme A over a feasible 
set of alternatives can be made using Daniels’ model of prudent choice. 66 

Finally, Daniels’ analysis is so highly qualified with ideal assumptions that it 
highlights the injustice of age-biased patient selection policies in the real world. 
Daniels’ analysis is part of an “ideal theory of justice” in which social institutions 
are governed by just principles. It “does not readily or easily extend to non-ideal 
contexts” 67 such as the North American one in which age-biased patient selection 
actually occurs. Nor could Daniels’ analysis justify the covert age-rationing policies 
used in the British National Health Service. 68 Insofar as Daniels does not engage 
with concrete and particular moral contexts, 69 his analysis may not show that current 
age-biased selection policies are just in a way that preferential sex or race policies 
are not. 

The second objection is that the elderly are already consuming a 
disproportionately large share of health care resources at the expense of younger 
persons. It has been estimated that the ratio of U.S. public health care spending 
(Medicare and Medicaid) on the old compared to the young is about 2.5 to l. 70 The 
growth of the elderly population over the next forty years (to an estimated 25 
per cent of the North American population) will only increase the share of the health 
care budget that is spent on them. Callahan refers to this as a “great fiscal black 
hole” that will absorb an unlimited amount of U.S. national health care resources. 71 
Over the next three decades, health care could account for as much as 25 to 32 
percent of U.S. national spending. Some claim that increased health care spending 
is an unproductive drain that is a major threat to a national economy. 72 These costs 
are predicted to have adverse consequences on economic competitiveness, 
government budgets and other socio-economic responsibilities. 73 These claims can 
be used to justify a policy of age rationing. The assumption is that the age rationing 
of health care would be a fair and efficient means of cost containment. 
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These claims are still controversial and not immune to criticism. Hence the 
extent to which they justify the alleged fairness of age rationing is questionable. 
Although health care cost containment is surely a reasonable political objective, it 
may not be mandated by any “iron law of economics.” Imposed funding constraints 
mean that health care services will be limited. It would be a moral as well as an 
empirical mistake for legislators to take any such constraints for granted, as if they 
were completely externally given rather than at least partially internally dependent, 
their levels determined in part through deliberation. 74 “Public officials generally 
cannot know the limits of the resources at their disposal until they have exhausted 
their own resources of responsible leadership in a democratic process of 
deliberation.” 75 

The problem of cost containment is real, but its effects and severity depend 
significantly on how officials and citizens come to see the competing moral claims 
that are made on limited resources. 76 It is certainly not clear that rapidly escalating 
health care costs have damaged the global position of the [North] American 
economy. The prosperity of the U.S. economy during the nineties occurred despite 
escalating health care costs. It is not as if the elderly were the only cohort to benefit 
from this increased prosperity. If we look at the U.S. economy prior to 1990, some 
evidence shows that its share of the world GNP held constant at roughly 23 per cent 
since the mid-1970s, a period during which some have claimed that health care costs 
increased annually at a rate from two to three times the general rate of inflation. 77 

Concerns about the rising cost of health care will likely not be settled by one set 
of statistical projections but it is fair to note that projections differ. Indeed, some 
projections that U.S. health care spending will rise to 32 per cent by 2030 have 
assumed a modest 1.1 per cent annual economic growth rate. Even under this modest 
assumption, some projections have shown other sectors of the economy besides 
health care growing at a rate of 0.8 per cent a year. “In other words... health 
care. ..can grow very fast for a long time and yet still leave plenty of income for even 
more VCRs and behemoth cars.” 78 

Perhaps, but the concern over rising health care spending gives the impression 
that the money is being wasted “in outer space rather than being recycled into the 
pockets of a growing new class of [non-elderly] professional workers.” 79 Part of 
what the U.S. spends on health care is someone else’s profit or paycheque. 80 This 
means that elderly persons would not be the sole beneficiaries of this increased 
spending. In sum, there are projections that suggest that the fiscal “black hole” of 
health care spending might be exaggerated. Even if those projections have been 
countered by an economic downturn, it would be a less than credible stretch to 
blame a recession on the costs of the elderly’s health care. 

Faced with declining birth rates and growing elderly populations, some European 
countries are considering the option of raising the retirement age (from 60 to 65) and 
cutting pension benefits (by 10 per cent). Larger numbers of middle elderly in the 
workforce, substantial increases in immigration and a rising birth rate could all 
qualify the “black hole” economics of health care spending in an aging society. 
Demographic projections are difficult, if only because no one can be sure that the 
birth rate will not begin to rise. “Indeed, a higher birthrate [sic\, combined with 
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immigration, could significantly halt the trend toward an older and a smaller 
Europe.” 81 

There is no point in denying the geriatric challenge that the aging population 
presents to our health care systems. Greater expenditures on the elderly will be 
required over the next forty years. At best, the above considerations might assuage a 
sense of fiscal crisis. But someone concerned with a fair distribution of health care 
resources might claim that they miss the point. Arguments that we can afford greater 
spending on health care might be an insufficient basis for concluding that we should 
spend more, let alone that we shoidd spend more on the elderly cohort, who are 
more expensive to treat. The objection could be that the elderly are receiving more 
than their fair share. There is no shortage of data that show them receiving a large 
share. Circa 1988, some claimed that persons aged 65 and older accounted for one- 
third of the annual U.S. health care expenditures. 82 Circa 1994, some claimed that 
people over 65 made up 11.5 per cent of U.S. Medicaid beneficiaries and accounted 
for 31 per cent of that programme’s expenditures. 83 Given the demographic swell of 
the elderly cohort over the next forty years, there is no doubt that their medical 
needs will increase. 

Even assuming that health care spending on the elderly efficiently addresses their 
genuine medical needs, there is something anomalous about stigmatizing the elderly 
for having those needs. Why is this objection being made at a time when the elderly 
cohort is growing? The persons who comprise this cohort did not ask to be bom 
when they were. There was no backlash over the costs of caring for them when they 
swelled the ranks of North American children. There were no objections to the cost 
of their education or other training when they were potentially productive members 
of the workforce. 

Proponents allege the disproportionate cost savings that would result from age 
rationing. But disproportionate spending on an age group is not necessarily a reason 
for age rationing if legitimate needs vary by age groups. As Kilner notes, “the 
appropriateness of spending educational dollars disproportionately on children may 
be a parallel.” 84 Absent a dramatic increase in the low North American birth rate, it 
seems reasonable to assume that some of the increased health care costs for the 
elderly will be offset by the lower costs of caring for and educating children. 85 

It begs the question to assume that all elderly persons have made such extensive 
use of the health care system that they have exhausted any fair claim they might 
have on it. Some persons are very healthy throughout their lives and make 
comparatively little use of the health care system until their later years. “Thus, if the 
overall extent of one’s use of the health care system” is to be taken as a just ground 
for limiting such care (and it is not clear to me that it is a just ground), then a 
person’s clinical history, and not his or her age, shoidd be the standard for limiting 
treatment. 86 To deny elderly persons health care on the basis of age would not tell us 
which elderly persons have used more than their fair share of health care resources, 
even assuming we had a consensus on what this fair share amounts to. It would be 
ageist to assume that all elderly persons have made such extensive use of the health 
care system. It would amount to asserting that these persons have exhausted their 
fair claim on the system because they are old. 
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The idea that health care spending on the elderly efficiently addresses their 
genuine medical needs does not survive scrutiny. First, we cannot simply assume 
that the health care system addresses the principal needs of elderly persons. The 
[North] American system has emphasized sophisticated medical technology 
designed to meet needs that are acute and episodic rather than chronic. While elderly 
persons have some need for acute care, their principal need is still a continuum of 
chronic care services. It has been claimed that our ability to respond to this need by 
managing the chronic ailments associated with aging is “disastrously poor.” We thus 
neglect the needs of a large patient population whose main requirement for care does 
not conform to the artificial structure of the reimbursement system. 87 I suggest that 
this perspective applies to the Canadian health care system as well. This does not 
mean that larger numbers of elderly patients are uniquely responsible for rising costs 
in health care. Some argue that the largest factor in the growth of health care 
spending “is not waste or price gouging or the slow aging of the population” but the 
high costs of adopting new technologies that might “barely improve” our abilities to 
detect and treat diseases. 88 

Second, the efficacy of much health care has yet to be determined and the extent 
to which physicians address genuine medical needs is questionable. This is hardly 
the fault of elderly persons. Health care costs are rising “due to a variety of factors, 
many of which have no special connection to elderly persons.” 89 

Caplan observes that both the rapid increase in diagnostic and therapeutic 
technology and the rise in access to health care services for the general population 
have also contributed to higher costs. It is estimated that the intensive use of medical 
technologies alone accounts for 50 per cent of increased costs. 90 Caplan has been an 
incisive critic of the ways in which these technologies have been and continue to be 
used. He offers “sound empirical reasons to doubt whether... existing technologies 
are being used effectively.” 91 The amount and cost of hospital care can have more to 
do with the number of physicians in the community and their specialties than with 
the medical needs of residents. The usage rates for certain technologies often 
“appear to bear little relationship to the medical needs of a particular community or 
population.” 92 

Caplan also reminds us that our knowledge of the efficacy of much medical 
technology is rudimentary. As of 1985, the Institute of Medicine of the National 
Academy of Sciences and the Congressional Office of Technology Assessment 
estimated that less than 10 per cent of all medical interventions had been subjected 
to any form of clinical trial. 93 This situation has improved slightly over the past 
fifteen years. By some recent estimates, “only about 10 to 20 percent of standard 
medical practices have ever been subjected to random clinical trials, and physician 
surveys show an extraordinary range of opinion on the effectiveness of common 
procedures - sometimes zero to 100 percent!” 94 The U.S. spends about 800 billion 
annually on health care “while spending almost nothing to figure out whether any of 
it does any good.” Hard data on efficacy are necessary for any informed decisions on 
rationing and moral obligation. 95 

Some concern about the use of health care resources by elderly persons is 
arguably misinformed. Consider the recurring lament that treating elderly persons in 
their last six to twelve months of life wastes a large amount of health care resources. 96 
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Hence the notion that one way to work ourselves out of the fiscal black hole is to 
ration life-extending care for elderly persons with a terminal illness. 97 

The 1993 study by Lubitz and Riley seriously challenges this concern. They 
conclude that there is no evidence that persons in their last year of life account for a 
larger share of medical expenses than those incurred in earlier years. Between 1976, 
when the U.S. Medicare programme cost $15 billion, and 1988, when it cost $73 
billion, the annual number of beneficiaries went from 23.4 million to 29.1 million. 
The percentage of all Medicare expenditures that went to persons in their last year of 
life went from 28.2 percent in 1976 to 28.6 percent in 1988. In fact, Lubitz and 
Riley found that the most expensive Medicare patients in their last year of life were 
not the oldest. The use of life-extending technology for terminally ill elderly patients 
does not appear to be the significant cost factor that some have assumed it to be. 
Lubitz and Riley conclude that heroic attempts to preserve life in the last few 
months “have not had a disproportionate effect on the increase in Medicare costs.” 98 

Caplan is succinct: “Whatever is causing medical bills to go through the roof, it 
is not spending more and more on people in their final days.” 99 Even saving the total 
amount of money thus spent in the U.S. Medicare programme would not resolve the 
issue of increased health care costs. While that saving would be useful, it would not 
have a significant effect on the overall health care budget. 100 

1. 7 Conclusion 

A consequentialist moral framework might protect elderly persons from the 
imposition of chronological age limits in patient selection. Consider a limit that no 
one over sixty-five will be considered for Resources. A rule utilitarian could easily 
argue that in order to minimize the social friction that might be created by age limits, 
everyone should have a right to have access to Resources. That rule, allowing for 
inefficiencies that could result from providing Resources to elderly persons who 
woidd likely gain little benefit and add very little to society, “may end up producing 
more good than trying to institutionalize age-based discrimination.” Veatch cautions 
that if an index of physiological aging were developed that reliably predicted 
prospective medical benefit, then consequentialists would prefer it to a chronological 
age limit. 101 

Sumner and Griffin would presumably agree. Consider also the public and 
arbitrary use of value judgements that socially diminished elderly lives are less 
worth saving with Resources than younger ones. If these judgements had a 
sufficiently corrosive effect on the community, then a consequentialist could also 
argue against their use along similar lines. But if developing pockets of knowledge 
and expertise lead to reliable predictions of greater contributions to the community 
from upwardly mobile, younger male professionals as opposed to elderly retirees, a 
consequentialist would likely argue for their strategic use in patient selection. Even 
if a utilitarian could exclude most prejudices based on social value judgements, that 
strategic use could arguably “misrepresent the meaning of the claims of citizens who 
care about equal opportunity. These claims rest on a belief in human dignity that 
takes priority over the results of any aggregation of preferences.” 102 
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But age is usually, and more plausibly, used as an indirect measure of 
prospective medical benefit. This does not involve the assumption that elderly 
persons are intrinsically unworthy . 103 Rather, the idea is that persons should not 
receive Resources if their prospective medical benefit is unacceptably low when 
compared with the higher benefit levels that could be attained by treating younger 
persons. Could a consequentialist argue against using age as an indirect measure of 
prospective medical benefit? Not consistently, if the goal is to maximize medical 
utility. 

But suppose the goal is wider. If it could be shown that this indirect use of age in 
patient selection would have a disproportionately negative impact on the elderly, 
with socially corrosive results, then perhaps a consequentialist would argue against 
it. Depending on the level of social unrest, the consequentialist could either eschew 
medical utility judgements altogether or apply them selectively. A consequentialist 
is not likely to reject medical utility judgements as a matter of principle. Would a 
consequentialist reject them completely as a matter of practice? 

I suggest not. The arbitrary use of a chronological age limit is much more likely 
to incite social protest than the comparative use of medical utility judgements in 
patient selection. As Griffin indicates, maximizing utility on the interpersonal scale 
seems a widely held view “about when sacrificing one person for another is 
allowed .” 104 Theoretically, a consequentialist could eschew all reliance on medical 
utility judgements if there was good evidence that its use in patient selection was 
causing enough havoc to diminish overall social welfare. But this is only to concede 
an assumption that seems extravagant to make. 

Limiting medical utility judgements might only compound the problem of social 
divisiveness it is meant to avoid. Why would persons whose lower medical utility 
rating did not incite social protest agree to being denied Resources in favour of those 
with a greater public profile? This is not the sort of arrangement that persons who 
regard themselves as equals are likely to agree to. 
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CHAPTER 5 



ADEQUATE CONSCIOUS LIFE 
AND AGE-RELATED NEED 



1. INTRODUCTION 

There are arguments for favouring younger lives in patient selection that do not 
propound the maximization of medical utility. They claim instead that a preference 
for saving younger lives is justified by fairness. I want to challenge this claim over 
the next two chapters. One of the most intricate and challenging such arguments is 
made by Frances Kamm. Eric Rakowski, Daniel Callahan and Robert Veatch have 
also contributed to this literature. I will discuss these arguments in turn with a view 
to challenging their central claim about the fairness of saving younger lives. I will 
consider Kamm and Rakowski in this chapter. Veatch and Callahan are discussed in 
chapter six. 

Kamm’s approach to patient selection carefully qualifies the notion that fairness, 
especially if based on concerns about equality of opportunity, makes need for 
Resources inversely proportional to age. She defines need as how much adequate 
conscious life a person will have had before she dies. 1 Need carries the predominant 
weight in her approach when patient selection decisions are made in the context of 
true scarcity, i.e., when those who do not get Resources will die. Even so, need is 
not an absolute trump over outcome. 2 

I will offer two main criticisms of Kamm’s approach to patient selection. I will 
argue first that the notion of adequacy adds some of life’s pleasure qualia to 
conscious time alive. Once these goods are included, then defining threshold criteria 
for adequate conscious life and judging its length would involve some of the quality- 
of-life judgements that Kamm wants to avoid. 

I will argue second that Kamm’s correlation between age and need is neither as 
close nor as easy to apply as she wants it to be. Past periods of non-adequate 
conscious life could make an older person needier than a younger one. Since Kamm 
allows for such periods, I think fairness requires that we assess for them in 
determining how long one’s life has been adequately conscious. Once we know how 
much non-adequate conscious life one has endured, we should subtract those periods 
from one’s time alive to get an accurate length of adequate conscious life. I then 
critique Kamm’s approach in terms of the wider bioethical debate about ageism. 

My next step will be an exposition and critique of the fair innings argument in 
chapter six. This argument can also be used to justify a preference for saving 
younger lives. 1 argue that it will not supplement Kamm’s approach’ and has 
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problems of its own. I assess Veatch’s argument as an egalitarian alternative and 
conclude by arguing that a respectful egalitarian balance in patient selection should 
be tipped towards a different notion of equal opportunity. I turn now to Frances 
Kamm. 

1. 1 Kamm ’s Approach to Need and Outcome in Patient Selection for Resources 

Kamm distinguishes between need and urgency. Two persons facing death may both 
need Resources to gain more years of life but they may not have an equal need for 
more years. 4 Kamm’s definition of need diverges from its standard medical usage, 
by which physicians define need in terms of urgency. In that sense, A “needs” 
Resources more than B if A will die, or be functionally worse off without them, 
sooner than B. 5 Kamm defines two modes of urgency that she distinguishes from 
need. How soon someone will die without Resources is urgency T (“T” for time) and 
how badly off she will be without getting them soon is urgency Q (“Q” for quality of 
life). 6 

Kamm modifies her definition of need in two ways. She states first that the 
person “who has had both the least opportunity for adequate time alive (and 
whatever other goods we might count) and the least of these [goods] has the greatest 
need not to die.” Kamm refers to this as Modification 1. Kamm lists two 
implications to Modification 1. First, if a person has had the least opportunity for the 
goods of life but managed to get them anyway, “it would be foolish to call him most 
needy.” Second, if a person has had few of the goods of life “but much opportunity 
for them and was at fault for not acquiring them, it seems wrong to treat him as most 
needy.” 7 

Modification 2 stipulates that the “simple goods of adequate conscious life” 8 
count the most in determining a person’s need for Resources: “we should take most 
seriously the concern that each person has simply for continuing on in adequate 
conscious life and the intrinsic worth of such life even if its worth does not reflect on 
ours.” 9 

In Kamm’s definition, the person who will die having had the least adequate 
conscious life is neediest. Her reliance on adequate conscious life aims to avoid 
“refined quality-of-life judgements” which focus on life’s “other goods.” 10 These 
other goods are those of action and experience (e.g., pleasure qualia and the 
occurrent qualities of acting on and experiencing relationships, projects and aesthetic 
awareness) 11 and those of structure (e.g., the formal goods of life, or achievements 
which are valued independently of pleasure/pain qualia, such as fine character). 12 
Kamm wants to exclude these goods, and hence the quality-of-life judgements that 
evaluate them, when determining need for Resources. She wants to include only the 
“simple goods” of adequate conscious life that she relates to “medically adequate” 
and “simple” time alive. 13 

Kamm does not define medically adequate time alive. Nor does she clarify the 
distinction between the “simple goods” of adequate conscious life and the “other 
goods” of action, experience and achievement. She refers to adequate consciousness 
as a “modest view from within life” that simply values more “conscious time alive.” 
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Kamm then states that in the sphere of patient selection, we should focus on neither 
the “courageous” external view that values formal accomplishments nor the internal 
view that is “concerned with positive experiences.” Rather, we should focus on the 
“good” of simply being an adequately conscious self. The “simple goods of adequate 
conscious experience” 14 count the most in determining a person’s need for 
Resources. 15 The “experiential and active goods of life” include this simple good. 16 

There are four implications to Modification 2. The first is pivotal. “If we accept 
adequate conscious life as the measure of need,” says Kamm, “the needier will, in 
general, be the younger rather than the older person.” 17 “Almost all differences in 
age” should affect patient selection decisions. This “radical result” is not a simple 
matter of favouring the young over the elderly. In Kamm’s outcome modified 
procedure for patient selection, it favours “the younger over the older” to “some 
degree.” This degree is significant. Length of adequate conscious life “correlates 
highly with age.... In general, the younger person needs to go on living more than the 
older person.” 18 Differences in length of adequate conscious life “will give the 
young almost automatic preference for an organ.” 19 

Kamm feels that length of adequate conscious life is the simplest measure to 
employ. It would supposedly allow us to avoid comparing the worth of one person’s 
achievements and hedonic experiences to another’s. 20 

Kamm’s second implication is that even if we included life’s other goods in 
determining need they will most often be fewer in young persons. She also states 
that even if we assigned a random chance of their being greater in younger or in 
older persons, “there will usually be a difference in adequate conscious life between 
younger and older people.” 21 Kamm has suggested elsewhere that a person who has 
achieved life’s formal goods needs less to go on living than a person who has not. 22 
We are given no sense of how the simple goods of adequate conscious life are 
valued in comparison to life’s other goods. We are simply offered Kamm’s 
stipulation that adequate conscious life counts the most. 23 

The third implication to Modification 2 is that one person could be needier but 
less urgent, e.g., a twenty-year-old who will die in a year without a transplant is 
needier than a fifty-year-old who will die tomorrow. Further, a younger candidate 
may respond to Resources with a lower outcome than an older, more urgent 
candidate and yet still be needier. The fourth implication is intriguing, although 
Kamm does not pursue it. She cites three ways by which one can come to have the 
least amount of adequate conscious life: (a) by having “poor prospects,” (b) by 
dying and (c) “by having had periods of nonadequate conscious past life.” 
According to (c), “two people of the same age can be different in need.” 24 

Thus length of adequate conscious life can vary from time spent alive and 
conscious. But there is another conclusion that Kamm omits to draw here: according 
to (c), two people of different ages can be different in need. An older person may 
have endured more non-adequate conscious life than a younger one. By comparison, 
the younger person may have enjoyed more adequate conscious life over a shorter 
time alive. This would reduce the correlation between age and length of adequate 
conscious life. 
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Kamm argues that the needier have a greater claim on Resources because of 
fairness: “those who will have had less if not helped should be given something 
before we give to those who will have had more even if not helped.” 25 She rejects 
the idea that there is much diminishing marginal utility of life, by which she means 
that added amounts of lived experience are worth less to someone who has already 
had more and worth more to someone who has had less. If we abstract from the 
structural features of life and just consider one that is adequately conscious, then 
Kamm observes that people’s capacity to derive satisfaction from living does not 
diminish significantly, if at all, with each additional unit they have had. 26 

Kamm proposes instead “a sort of Diminishing Marginal Value... of life.” This 
means that the moral significance of the loss of future years and goods should vary 
with how many years and goods one has already had. Scarcity aside, we might do 
something more valuable by giving a certain good outcome to those who have had 
less than if it were given to those who have had more. If we are concerned with 
distributive fairness, then we cannot ignore a person’s past and treat past goods as 
though they had not been enjoyed, even though the person herself may discount 
them. 

Kamm’s final proposal is that outcomes are to be considered qualitatively equal 
if adequate conscious life is present in each. “However, the length of such conscious 
life may be considered in selecting between better and worse outcomes. ..and 
structural goods that are judged important for extraordinary social reasons might 
override fairness.” 27 The example Kamm gives for an outcome that trumps need is 
selecting a fifty-year-old who will get twenty additional years from Resources over a 
twenty-year-old who will get only one. If we consider life’s diminishing marginal 
value, then a year to a twenty-year-old might be worth as much as five to a fifty- 
year-old, “but it will still not be as significant a gain as twenty years to a 50-year- 
old.” Giving Resources to the needier twenty-year-old “may not make up for this.” 28 

Kamm does not give an example of providing Resources to a less needy person 
who will complete a project of “exceptional social importance,” 29 but Glannon does. 
“Many people would say that, if there were only one organ to give to either Nelson 
Mandela or to a much younger person of no comparable social or political 
significance, then the organ should go to Mandela.” 30 Glannon also notes the 
problem of how we reconcile this judgement with the idea that giving Resources to 
the younger person is the fair decision. Even more problematic for Kamm is a 
definitive answer to the question of what counts as a social project that is important 
enough to allow an older person to trump a younger person’s greater need. 31 

Rejecting Rawls’ strict maximin theory, Kamm defines her position as modified 
maximin. “Only when what would be gained by the worse off is a gain that makes a 
real value significant difference to him should we forgo giving the better-off person 
a much greater gain.” 32 Thus a gain of twenty years from Resources can be “too big 
an outcome” to lose for the sake of the three weeks that a needier younger candidate 
would gain. 33 Like Scanlon, 34 Kamm rejects pure maximin because it can be 
unreasonable to provide a small gain to the worst off at the cost of a “very big loss” 
to the better off. We may not show sufficient concern for the value of the greater 
gain to one candidate if we place a higher value on the other candidate’s lesser 
gain. 35 In Kamm’s version of Scanlon’s “Reasonableness Rule,” it may sometimes 
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be unreasonable to provide a small gain to the neediest, especially if receiving an 
organ “does little to ameliorate their condition of need and if it comes at the cost of a 
very big loss (death) to the better off.” 

Some differences in length of benefit seem small enough to Kamm to merit 
giving candidates equal chances for Resources, e.g., a choice between someone who 
will live eighteen years with Resources and someone who will live twenty . 37 It is 
interesting to note her hesitation about how to select between someone who will live 
for seventeen years with Resources and someone else who will live for twenty-five. 
A difference of eight years might support affording the candidates equal chances for 
Resources. Or it might support selecting for the greater clinical outcome. Kamm 
rejects the latter option via the reasonableness rule because she does not think that 
the eight-year gain is great enough to make a difference between life and death . 38 
She thinks “this might be the sort of case in which proportional chances is 
appropriate .” 39 In the case of choosing between two candidates for Resources, one of 
whom will live for twenty years when the other would live for one, the differential 
outcome is nineteen years. Kamm argues that because the difference is so great, the 
former candidate’s objection to equal chances is stronger than the latter candidate’s 
objection to no chance . 40 

Kamm addresses the arbitrariness of “the concentration of benefit in one person.” 
These persons do not deserve this concentrated benefit; they simply may have been 
dealt a better hand in the natural lottery. Suppose one candidate would gain five 
years from Resources while the other would gain nineteen. “Why should one 
person’s having the lucky opportunity to be benefited greatly” deprive the other 
candidate of her “chance for anything significant at all ?” 41 

Kamm feels that the “apparent arbitrariness” of one candidate rather than another 
“having the chance to gain a great deal should not make us ignore that it is a positive 
factor to be able to give someone a great deal .” 42 If we do select for the better 
outcome, then Kamm wants to make that selection for “the right reason: not because 
it is socially useful. ..But just because more good can be done for a particular 

„43 

person. 

1.2 Subjective Accommodation and a More Objective Measure of Need 

Kamm has said that transplant outcomes are to be considered qualitatively equal if 
adequate conscious life is present in each. This qualitative equality of outcomes 
shows how Kamm prospectively views adequate conscious life. If a person is 
“relatively satisfied - by which we mean satisfied enough - with the life he will 
have,” then this seems sufficient to Kamm “to make us ignore other differences.” A 
transplant candidate’s ‘“subjective accommodation’ to his [future] type of life can 
dominate any other criterion of judgement when we make life-and-death decisions 
for the sake of the candidates themselves rather than society.” In deciding how well 
off persons will be, their accommodation to even painful future lives is sufficient, 
but not necessary, forjudging them as adequate outcomes . 44 
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One thinks of Jean-Dominique Bauby, who embraced a life with “locked-in 
syndrome.” His stroke left him paralysed, speechless and able to move only one 
eyelid. He learned to communicate by blinking in alphabetical code. He was thus 
able to dictate a book about being a conscious self in the unfeeling, immobile 
“cocoon” of his body. He describes his accommodation to a severely diminished life 
that many would consider not worth living. Bauby did not merely endure his 
condition. He found satisfaction by cultivating life’s other goods of positive 
experience and achievement. His triumph was adequate conscious life against the 
odds . 45 

According to Kamm, “objective medical adequacy” can be determined regardless 
of subjective accommodation because it can justify saving a life that one might 
reject. It is the necessary condition for adequate outcomes. She assumes that the two 
standards will usually overlap, i.e., that most persons will reject a life that is not 
adequately conscious and accept one that is . 46 

But notice that Kamm’s main standard for judging past life seems stricter. In 
deciding how badly off persons will be when they die, she uses “a more objective 
standard” that is focused on how much adequate conscious life they have had . 47 
Glannon notes that adequate conscious life seems to be a quantitative notion “insofar 
as the main basis of comparison between the two people is the number of years 
lived .” 48 

Objective medical adequacy can still be determined without subjective 
accommodation, but since people can devalue past experience, there might be less 
overlap between the two standards. Kamm seems to want objective medical 
adequacy to dominate any other criterion when judging need for Resources. There 
might be exceptions. Presumably one can claim to have accommodated a painful 
past life that most others would have rejected. This could be sufficient, but not 
necessary, for a judgement that it was adequate. But as a rule we cannot ignore a 
person’s past and treat previous goods as though they had not been enjoyed, even 
though the person may now discount them . 49 

Using her flexible standard, we usually defer to a person’s subjective 
satisfaction, since one might accommodate a future life that others consider 
inadequate. With her stricter standard we usually defer to a more objective 
judgement of a life’s length, since one can be dissatisfied with a past that others 
consider adequate. But we can imagine past periods of life that are judged 
unsatisfactory by the person who endured them. Such cases might overlap one of 
Kamm’s objective judgements by others that those periods actually lacked adequate 
consciousness. 

1.3 Further Qualifications 

If conscious time alive does not establish length of adequate conscious life, then 
fairness should require some assessment of experiential content in determining need 
for Resources. Such assessments can move us towards the “refined” quality of life 
judgements that Kamm wants to avoid. These judgements involve life’s other goods 
of positive experience. So too, I suggest, does adequate conscious life. 
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Although Kamm refers to “simply experiencing” as a “good ,” 50 she does not 
limit adequate consciousness to just awareness without qualia. If she did, then 
simply experiencing would suggest Glover’s notion of “mere consciousness,” 
meaning a non-affective state of environmental awareness, “the having of 
experiences .” 51 

It is hard to see how such awareness could constitute adequate content if we are 
unaffected by what we are conscious of. Adequate conscious life cannot be simply 
anything above a coma. According to Kamm, it is a higher mode of awareness than 
“mere consciousness” because it can involve subjective accommodation, or an 
affective response to satisfactory experiential content. Awareness is the means to 
achieving goods of experience and action . 52 It is a necessary condition for goods of 
experience to be realized. 

If simply experiencing were sufficient, then adequate conscious life would be 
equivalent to one’s conscious time alive. But that equivalence is what past periods of 
non-adequate consciousness rule out. Moreover, the good of simply being aware 
does not help us to distinguish adequate from non-adequate consciousness, since it is 
present in each. 

Perhaps adequate conscious life also consists of neutral but affective 
experiences. These could be vague, undeveloped experiences which fall somewhere 
between hedonic deficits and notably positive awareness - a kind of 
phenomenological grey zone. An example might be putting oneself on “automatic 
pilot” when pursuing life’s minutiae. This transitory mode of awareness might be the 
simplest, or barely sufficient, good of adequate consciousness. It could indicate a 
low threshold below which a conscious life is not adequate. 

Kamm offers some clues about what contributes to a non-adequate conscious 
life: pain, illness and misery. “Simply experiencing is a good that adds to good 
contents of experience,” but it can be “ overridden by bad contents .” 53 Kamm alludes 
to examples of such overridden lives. Sometimes illness and misery end life’s goods 
before death finishes us off. A painful life can wipe out all or some of these goods 
and make it “impossible to stay and enjoy those that remain .” 54 

A period of non-adequate conscious life is thus suffused with negative qualia. It 
can be seen as a hedonic deficit. In Kamm’s account, medically adequate 
consciousness apparently has some objective level of positive content that can be 
determined regardless of subjective satisfaction. Allowing for neutral awareness 
does not, I think, obviate the relevance of notably positive experience. First, it is 
debatable whether a medically adequate life could be lived in this grey zone. 
Glover’s objection to “mere consciousness” would have some bite; arguably, such 
awareness would be inadequate if it did not “evolve into some more interesting level 
of consciousness .” 55 

Second, I suspect that many persons would claim that they do not spend all, or 
even much, of their conscious lives in a neutrally affective state. Those who do 
would have good reason for regarding their lives as less than adequate. Neutral 
awareness may not be unpleasant if it is occasional. It might become anhedonic and 
unsatisfactory if it is constantly endured. Indeed, chronic anhedonia, or the general 
loss of interest and the ability to feel pleasure, would indicate that something is very 




78 



Chapter 5 



wrong with one’s life . 56 It would surely override life’s positive goods. A medically 
adequate conscious life must realize a satisfactory threshold of positive qualia. 
These would be some of Kamm’s goods of experience and action. Anything at or 
above this threshold is what we usually accommodate. 

Bauby valued his realization of this threshold. Had he not attained it, he might 
have valued consciousness enough to bear a non-adequate life, i.e., he might have 
endured without accommodation. Put another way, one can choose to bear a period 
of overridden life to reach a point when it might be relieved. If so, then the term 
“adequate” plausibly adds some of Kamm’s other goods of life to conscious time 
alive. 

Kamrn does not claim to avoid all quality-of-life judgements by relying on 
adequate conscious life. She does claim to avoid “refined” qualitative judgements 
that involve life’s other goods of action and experience. But if these refined 
judgements include positive experiences, and if adequate conscious life contains 
them, then assessing for adequate conscious lives does not avoid these judgements. 
We would have to be sure that these lives had enough positive experience to be 
adequate for some length of time. Depending on the hedonic deficits people have 
endured, that length might vary considerably. 

Consider a sixty-year-old who has spent forty years dealing with chronic 
schizophrenia. Many of those years were lived in various degrees of psychosis. We 
can assume that he is one of those persons for whom neuroleptics are marginally 
effective. Suppose he chose to endure those years without relative satisfaction. He 
might still claim that his past forty years have been inadequate as conscious life 
through no fault of his own. Kamm would surely count this as one of her overridden 
lives. 

Kamm avers that we are usually not willing to suffer in the future, even if the 
prospective pain is small, rather than have it be true that we suffered more in the 
past . 57 Kamm can argue that it is easier for us to discount greater past misery if the 
person decided to accommodate that pain when it was prospective. After all, the 
person did choose that life over death. But a non-adequate conscious life might lack 
most positive qualia and still be preferable to the “great evil of extinction .” 58 Unlike 
Bauby, the schizophrenic is living below a satisfactory threshold level of positive 
experience. His life is not adequate simply because he wants to continue being 
conscious. A person’s ability to withstand prolonged periods of overridden life may 
not overlap with subjective accommodation to an adequately conscious one. 
Endurance may indicate a fear of death or the will to persist for the chance of relief. 
Kamm does not address the implications of choosing a life that is neither objectively 
adequate nor subjectively accommodated. 

If a life was overridden, then it seems unfair to ignore the past and treat that 
period as satisfactory because a person endured it. Although Kamm claims that it 
can be rational for us to discount our own past pain , 59 it may not be rational for us to 
discount others’ past pain. If we distinguish between adequate and non-adequate 
conscious lives, then some past pain has to count. 

I doubt that Kamm would apply her discount to the schizophrenic’s life. Nor do I 
think that subjective accommodation applies to those who merely endure periods of 
overridden life. Was a past choice to endure a prospective living hell enough to 
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support a present judgement that a life has been adequately conscious throughout? 1 
think not. Subjective accommodation involves relative satisfaction where, in my 
account, mere endurance does not. Kamm might agree, but I do not find her position 
to be as clear as it could be. She equates an “inadequate conscious life” with “poor 
quality of life.” She also allows for a life “which is not adequate” but “still partially 
adequate and so better than death.” 60 

The fact that a person is now glad that a period of suffering is over may not 
impart retrospective adequacy to the time she spent suffering. Contra Kamm, it can 
make a difference “whether we have had a life worse in this respect once that [part 
of our] life is over.” 61 As against the argument that we care less about past pain, the 
schizophrenic might “indeed have ‘desires’ for the past and may regret not having 
had earlier years in which to fulfil these desires.” 62 He will not get that time back. 

Suppose the sixty-year-old schizophrenic is finally stabilized on medication and 
attains a “medically adequate” conscious life. He requires a transplant and is a 
perfect match for the one available organ. The only other candidate is a thirty-year- 
old who claims to have led a fulfilling life but for the onset of end-stage organ 
disease. The sixty-year-old has arguably had less adequate conscious life than the 
thirty-year-old. It is hard to see how Kamm could avoid checking for past deficits of 
positive experience when determining how long a life has been adequately 
conscious. 

Hence my second argument: once we explore the notion of non-adequate 
conscious life, the correlation between age and need seems neither as close nor as 
easy to apply as Kamm might want it to be. In accurately assessing need, we should 
check for periods of non-adequate conscious life. We should subtract these periods 
from a patient’s conscious time alive to get the accurate length of her adequate life. 
It is possible that an older person who has endured many past periods of non- 
adequate conscious life can be needier than a younger person who has not. This 
woidd count in some cases against saving younger lives. 

Kamm argues that “bad experiences” during one’s time on the waiting list (e.g., 
“pain or harrowing expectation or uncertainty”) can enter comparisons between 
candidates. They can give “some extra weight to one candidate in comparison to the 
better outcome or worse life prospects presented by the less-needy other candidate.” 
It seems reasonable to Kamm that one’s bad past experience on the waiting list 
should weigh against another candidate’s “expected bad experience” in a transplant 
outcome. 63 It also seems reasonable that a candidate’s bad past experience should 
weigh against another’s in assessing accurate lengths of adequate conscious life. 
Hedonic deficits should be relevant over the course of one’s life. Their relevance 
could not be limited consistently to the time one has spent on the waiting list. 

Many persons have probably endured such periods of illness, pain and misery. 
Schizophrenia is an easy example, but we can sensibly ask whether persons with 
chronic depression really enjoy the simple good of being a conscious self throughout 
most of their time alive. Persons with chronic anxiety disorders have also endured 
lengthy periods of harrowing expectation and uncertainty. Length of adequate 
conscious life may not correlate so highly with age that we can safely avoid 
checking the extent to which it actually does. The margin of error in assuming its 
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greater length in older persons might increase with smaller age differences between 
candidates. It would take a lot of checking to sift through a life and decide how 
much non-adequate conscious time to subtract from time spent alive and conscious. 

We might also have to decide which overridden periods to subtract if we hold 
persons responsible for their situations; some such periods might have been their 
fault and so not worth discounting. As Kamni notes, “if someone has had few of the 
goods of life but much opportunity for them and was at fault for not acquiring them, 
it seems wrong to treat him as most needy .” 64 We would have to define illness, pain 
and misery that resulted from circumstances beyond their control. We would then 
have to compare measures of need across the different lives in the candidate pool. 
Kamm does not acknowledge these difficulties. Instead she presents adequate 
conscious life as if it were a relatively straightforward quantitative measure of years 
lived. 

If Kamm is proposing medically adequate conscious life as a minimal threshold 
that can avoid most controversial quality-of-life judgements, then her benchmark 
should be clarified. A benchmark for positive content would draw a line at or above 
which any conscious life is adequate. It might allow her to abstract from an 
extensive examination of this content in the broad range of cases. 

But this concession does not obviate the difficulties in setting the threshold. 
Indeed, that exercise could be as contentious as defining medically futile treatment. 
What kinds and degrees of illness, pain and misery will count as non-adequate 
consciousness? Any attempt to define adequate conscious life is fraught with value- 
laden assumptions, e.g., what counts as adequate content and what counts as 
sufficient evidence of a lack thereof, to mention just two . 65 We could deliberate 
about setting such a threshold, but it is hard to see how we would avoid considering 
life’s goods of experience and action when doing so. 

1.4 Age Bias and the Wider Bioethical Debate 

Suppose we assume a close correlation between age and length of adequate 
conscious life. We can still question Kamm’s basic contention that age should be a 
significant factor in determining need for Resources. I want now to place my 
analysis in the wider context of bioethical debate. 

Affirming the goodness of saving lives with Resources, even under conditions of 
true scarcity, need not lead us to prefer saving the younger over the older. Note how 
Kamm addresses the objection that there is something “intrinsically wrong” about 
giving the older less chance than the younger “solely in virtue of age difference.” 
She acknowledges an argument that selecting transplant candidates using her 
definition of need “treats humanity inappropriately in the older person, counting that 
humanity for nothing in him....” But if greater need is “an overall evaluation of years 
lived,” says Kamm, then taking care of greater need does not mean that we “ignore 
the worth of [older] humanity.” We do not think that giving something to someone 
who has not had a lot negates the humanity of those who have had a lot . 66 Point 
taken, but Kamm does not address the concern that we can devalue older persons’ 
humanity without negating it. We might simply count it for less. 
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In affording diminished marginal value to older years, Kamm counts an elderly 
person’s humanity for less because he has lived longer. She argues that negative 
freedom (i.e., rights to non-interference) is protected independently of age-related 
need. Kamm can maintain that the murder of a sixty-year-old is no less heinous a 
crime than the murder of a twenty-year-old. But she suggests that positive freedom 
(i.e., rights to aid) is not protected independently of age-related need. Kamm 
analogizes the provision of life-saving Resources to the provision of aid to restore 
property. Someone who needs his property more than I need mine might be entitled 
to greater aid if it is damaged. Thus, the decision to allow a sixty-year-old to die by 
choosing to save a twenty-year-old is fairer and less tragic than the converse. Saving 
the sixty-year-old’s life counts for less because in Karnm’s account, he has less need 
for more years. Kamm insists that this “does not deny the older person respect due to 
him in virtue of his humanity .” 67 

This is debatable. The sixty-year-old’s internal view might be that he does not 
need his life any less than the younger person needs hers. He can reply that it is not 
fair that he gives up everything that is valuable to him just so the twenty-year-old 
can have more of what is valuable to her, even if he would prefer what might be her 
larger number of post-transplant years . 68 The older person might conclude that this 
level of respect is an insufficient basis on which to decide that his life is not as worth 
saving. Treating these persons with equal concern and respect might require an equal 
opportunity for Resources. This might be the fairest way of responding to the 
preferences of both younger and older transplant candidates. 

Kamm’s approach would have a disproportionately negative and age-biased 
impact on elderly transplant candidates. An age-biased policy need not be based on 
ageist beliefs. Criteria and allocations will reflect age bias if their negative impact on 
persons increases with age and that impact is “incompatible with a standard of 
justice.” One can argue that it is unjust to deny the elderly equal opportunity for 
Resources . 69 The diminished moral significance of continuing elderly lives is a 
powerful notion. It would likely instil pervasive anxiety in the elderly population 
about the extent to which their claims on the health care system will be respected. 
Attempting to realize greater value through saving younger lives might have 
discriminatory effects that would have to be fairly countered. If such effects emerge, 
then it may be necessary to sacrifice some of this value in order to take affirmative 
action to protect the elderly . 70 

If what is preferred by older and younger transplant candidates “is continued 
existence, which is the sine qua non of the pursuit of almost all other goals,” then we 
could regard these preferences as equally rational claims on Resources. We might do 
more good by giving eligible candidates equal chances for a transplant to recognize 
their equal standing in the community. The measure of the good to be achieved may 
not reside in comparing the marginal value of extra years in older versus younger 
lives. Thus a transplant team could “have the same strength reason” to respect what 
each candidate cares most about, i.e., continued life “even if one is more valuable 
than the other .” 71 

Intuitions may differ, but I find something troubling about Kamm’s analogy 
between one’s need for property and one’s need for continued life. If persons are 
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“more than sums of life-years that can be accumulated like property,” then one can 
argue that they are entities of equal value whose claims to continued life ought to be 
respected as such . 72 As Dworkin notes, we might believe that it is worse - that there 
is a greater waste of life - when a young person dies than when an elderly person 
does without suggesting “that it would be any fairer to deny an old man scarce 
lifesaving resources .” 73 

I do not think that we can ignore life’s “other goods” of positive experience 
when assessing adequate conscious life. Only after an assessment of how much 
conscious time alive has been overridden can we measure accurately the length of 
adequate conscious life. Depending on the lives assessed, this could be a major 
adjustment to Kamm’s criterion of need. Without that assessment, age is not a 
reliable measure of length of adequate conscious life. With that assessment, age is 
not a reliable measure unless most years lived were adequately conscious. We would 
have to subtract any overridden periods from one’s conscious time alive to get the 
accurate length of adequate conscious life. Such assessments involve some of the 
quality-of-life judgements that Kamm thinks relying on adequate conscious life will 
avoid. 

The simple goods of adequate conscious life cannot be had ahead of time. Their 
realization depends cardinally on the length of time that one has been alive and 
conscious. Kamm’s correlation between need and age tells us much about the 
quantity of adequate conscious time someone has had. My first criticism is that this 
quantity tells us very little about fairness. As Glannon notes, one objection to 
Kamm’s claim that the younger person should get Resources is that it is ageist if 
taken quantitatively. “Insofar as the main basis of comparison between two people is 
the number of years lived, it seems that it must be quantitative .” 74 The fact that one 
candidate is younger than the other does not provide a measure of need which tells 
us that it is fair to favour “the younger over the older” to a predominant degree . 75 

One could resort to the fair innings argument in an attempt to rebut this objection 
but Kamm does not do so. I will consider the merits of that argument in the next 
chapter. Glannon’ s point is succinct: “Kamm does not explicitly appeal to the fair 
innings argument. But something like it is necessary for her to successfully defend 
DMV [diminished marginal value] in weighing considerations of fairness against 
considerations of utility” in the allocation of organs and expensive treatments . 76 

Daniels cautions that it is an oversimplification to use age as a proxy measure of 
one’s need to go on living. The expertise of physicians is limited currently to 
weighing the importance of urgency against clinical outcomes. They do not ask the 
question “Whose life will be overall worse if she does not get the organ ?” 77 There 
are good reasons for questioning a rough notion of fairness based on age-related 
need. Suppose the younger candidate has already received a great deal of life- 
extending medical treatment while the older candidate has received none. Remember 
that Kamm identifies the neediest as “those who have had the least opportunity for 
and the least of adequate conscious life by the time they die .” 78 

It might not be accurate to say that the younger candidate should be saved 
because she has not had as great an opportunity to live as the older one. One could 
argue that she has had greater medical opportunities to live despite having had less 
conscious time alive . 79 She has already had the benefit of favourable treatments that 
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increased her chances of living longer. If the provision of these treatments represents 
a favourable juncture of circumstances in her life, then significant efforts to expand 
her opportunities have been made. While the older candidate has had more 
conscious time alive, no such medical efforts may have been made on his behalf. 

Rakowski argues for a much lower correlation between age and entitlement to 
Resources, “assuming that the young do not gratuitously waive their right to 
preferential treatment when their lives are in competition with the lives of elderly 
persons.” He makes the empirical assumption that persons “would almost certainly” 
vote to discriminate against the elderly if every imperilled life could not be saved . 80 
He concludes that age would be clearly decisive only when the gaps between 
candidates are very large. 

While Rakowski views cases of extreme age gaps (e.g., forty years) as 
“unproblematic,” he sees the larger range of “intermediate cases” (e.g., twenty years 
or less) as susceptible to moral disagreement. When opinion is evenly divided, 
Rakowski feels that authorities should probably not allow differences in age to play 
a role in patient selection. Rakowski claims that medical problems are closely tied to 
voluntary actions that can be habitual over time. His argument against counting 
“small or moderate” age differences in patient selection hinges on our inability to 
determine the extent of someone’s responsibility for his plight. This vitiates attempts 
to equalize opportunity. Like Kamm, Rakowski wants to avoid the formal features 
of past life in favour of a simpler perspective: “it is time, rather than past 
experiences, achievements, or happiness, that is crucial in this connection. What 
matters is that people receive roughly the same opportunities.” His argument for 
counting large age differences hinges on little else than his insistence that young and 
middle-aged people would “almost certainly vote... to discriminate against the 
elderly .” 81 

Rakowski claims that the elderly person has, “in general, already been blessed 
with more brute good luck” than the younger . 82 But this may not be the case. Some 
of the critical shortcomings of Kamm’s approach may apply to Rakowski’s. To 
claim that any conscious time alive is lucky time alive seems counterintuitive. At the 
very least, it would be presumptuous to make age the cardinal measure of lucky time 
alive. If Rakowski notes an inability to determine responsibility for one’s plight 
when considering small or moderate age differences, then it seems odd that this 
problem does not apply to large age differences. 

A prospective adequate conscious life that is acceptable to the candidate can be 
used in patient selection without making it a proxy for one’s differential need to go 
on living. A candidate who wishes to continue living for the sake of being conscious 
can obviously build a great deal into his notion of an adequate conscious life. 
Nowhere is this more evident than in the case of Jean-Dominique Bauby. 

Bauby’s internal perspective adds existential resonance to a desire for conscious 
time alive. It is the basis for the cultivation of any experiential good or the pursuit of 
any formal accomplishment. Intrinsic value aside, “simple time alive. ..is the means 
to the achievement of these [other] goods of life .” 83 Conscious life can be 
transformed to include, from a perspective within a life, the formal and experiential 
goods that Kamm wants to ignore from the external perspective of patient selection. 
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1.5 Conclusion 

I have tried to show that Kamm’s correlation of need with age is problematic. So 
also is her assumption about the adequacy of past periods of conscious life that one 
chose to endure. 1 have also suggested that her notion of adequate conscious life can 
still be used in patient selection. I want now to argue that adequate conscious life 
should be used in patient selection without making it a proxy for one’s need to go on 
living. It should be correlated instead to a threshold level of medical benefit. 

One can argue that affording persons equal concern and respect does not require 
us to make interpersonal judgements of quality of life in patient selection. 
Candidates can pursue their own ends to which adequate conscious life is the 
necessary means. Equal concern and respect can allow us to conclude that 
candidates for Resources do have an equal need to live. If candidates’ subjective 
accommodation to adequate lives is afforded equal concern and respect, then we 
may also conclude that they can decide for themselves whether they each need more 
years equally. One can always withdraw from the candidate pool. I am not 
suggesting that adequate conscious life is, by itself, a sufficient goal for providing 
Resources. It ought to be correlated with a physiological response to Resources that 
is at or above a threshold level of medical benefit. 

Would the fair innings argument provide justificatory support for Kamm’s 
approach to patient selection? I will argue not. This argument differs in crucial 
respects from Kamm’s; it factors in the formal and experiential goods that she wants 
to avoid. There are also independent problems in theory and practice with this 
argument that I want to explore. 
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FAIR INNINGS AND NEED OVER A LIFETIME 



1 . THE FAIR INNINGS ARGUMENT: EXPOSITION 

One can argue that the principle of equal opportunity supports age-based limits on 
life-extending medical care. There are two versions of this argument. The first 
version is that critically ill elderly patients have had more opportunity for well-being 
over their lifetimes than younger patients. Consequently, “age-based limits are 
supported by the principle of equal opportunity.” We can refer to this version as the 
“equal opportunity for lifetime well-being argument.” The second version is that 
these age-based limits can be defended on the grounds that, insofar as possible, there 
should be an equal opportunity to live to the same age as others. We can refer to this 
version as the “equal opportunity to live to the same age as others” argument. 

The fair innings argument combines both versions of the claim that equal 
opportunity supports age-based limits on life-extending medical care. It aims to 
justify the provision of equal opportunity to live a natural lifespan. It reflects the 
view that someone who has already had more than her share of “life and its delights” 
should not be “preferred or even given an equal chance for continued survival” over 
a younger person who has not been so favoured. 2 The argument contends that there 
is some span of years that we consider a reasonable life, or fair innings. Some have 
set that span at seventy years, although Daniel Callahan has set it as high as the 
“early eighties.” Our obligation is to help persons to live out a natural lifespan by 
providing life-extending health care “only to the age which is necessary to achieve 
that goal.” 3 

Anyone who does not reach that age suffers the injustice of being cut off in their 
prime; they have been shortchanged on a fair share of life. Those who reach the 
natural lifespan have not been shortchanged, but they must consider any additional 
years to be a bonus beyond that which they could reasonably ask for. The argument 
requires that every person should have an equal chance to reach the age of having 
had a fair innings. “But having reached it,” says Harris, “they have received their 
entitlement. The rest of their life is the sort of bonus which may be cancelled when 
this is necessary to help others reach the [fair innings] threshold.” 4 

The fairness proposed by this argument is that each person is afforded an equal 
opportunity to enjoy the benefits of a reasonable lifespan. Those who have not 
reached the age limit by the time of death have not had a fair innings and are thus 
equally needy. 5 This argument rejects the diminished marginal value of life until one 
has reached the natural lifespan. Kamm finds this an odd result, since on her account 
those farthest from such a threshold would be the neediest. “Even if we think the 
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structural feature of leading a full life, in the sense of one that spans significant 
stages, should be considered, this view gives no differential credit for how far from, 
or close to living such a full life one is .” 6 Kamm measures this differential credit 
without resorting to notions of a natural lifespan. Indeed, if the goal is to just 
measure differential need, then from her point of view a lifespan threshold might be 
redundant. 

Further, the justifications for setting the threshold at an age that could plausibly 
be considered a reasonable lifespan are open as to the age that is set. We can justify 
setting that threshold at any age if an argument from fairness can be used to support 
so doing. A thirty-year-old could argue that the considerations that support the fair 
innings argument require that she be given Resources over a forty-year-old. She can 
claim that from where she is standing, the age of forty looks like a much more 
reasonable span than that of thirty and that she should benefit from the other 
person’s extra ten years. This argument generalized becomes a reason for always 
saving younger rather than older persons . 7 In Kamm’s approach, this argument 
becomes a reason for almost always preferring the younger person, given her 
occasional exceptions for very large outcomes or very early ages. 

Youth, claims Daniel Callahan, is a preparatory stage during which persons 
should “appropriately spend their time preparing for future roles and developing a 
self which is pertinent to them.” The adult stage can be said to encompass formal 
goods of procreativity, productivity and creativity. Mature adults have 
responsibilities to procreate, to rear the next generation and to manage society/ 
Callahan defines a natural lifespan as one in which life’s possibilities have “on the 
whole been achieved.” These include work, love, the procreation and raising of a 
family, life with others, the pursuit of moral and other ideals and the experience of 
beauty, travel and knowledge. After this point, death is a sad but relatively 
acceptable event. Callahan argues that most of us will have had a fair innings, or 
ample time, to realize these goods by our early eighties . 9 This makes a lifespan as 
much a normative notion as a natural one. 

1.1 Critique 

There are problems in theory and practice with the fair innings argument. In theory, 
the notion of a natural or normal lifespan is debatable. The fair innings argument 
claims that life-extending care beyond the lifespan is not warranted “because 
everything of significance by that time has been ‘accomplished’ and ‘achieved .’” 10 
To state that persons who have reached the later stages of life usually have no 
opportunities left is to make the dubious assumption that the productivity-oriented 
opportunities of earlier years are the last word . 11 

This is a statement about a person’s past opportunities and experiences. It does 
not address the person’s capacity to have and to pursue interests in the future. Since 
it is obvious that people can have and pursue a wide range of interests in their 
elderly years, the claim that life-extending care is not warranted beyond a set 
lifespan cannot be about ability. Rather, it is a claim about what people should be 
satisfied with. There is allegedly a specific range of years that constitutes “ample 
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time” to be alive. Most people should be satisfied with a life of this length and 
should not desire extensions via Resources. This “ample-time” thesis is not premised 
on scarcity. It is premised on the view that the “desire for life-extending medical 
care past a certain age is not a legitimate desire.” 12 

Donna Dickenson regards the fair innings argument as a peculiar kind of “past 
desert” strategy by which youth becomes a badge of merit. Those who are alleged to 
have had a fair innings are deemed to have received their “just deserts.” Further 
claims to continued life through Resources are illegitimate because one has had all 
the life years that any one person should have. Anti-ageist arguments can be applied 
up to the point of reaching that age. Beyond that age, anti-ageist arguments must not 
intrude, no matter how intensely a person wants to continue living or how bad the 
previous years have been. We thus impose ill luck on the older candidate’s 
antecedent circumstances by effectively penalizing an earlier birthdate. Further 
claims to life’s goods of experience, action and accomplishment are illegitimate past 
the point of fair innings. The elderly candidate has already had as many of these 
goods as anyone is supposed to have, and so deserves no more. 13 

One can try to defend the ample-time thesis by arguing that elderly persons 
seldom pursue new interests but opt instead to pursue more of the same interests. 
But a similar line of reasoning can apply to younger people. Using this defence, it is 
“arbitrary and perhaps ageist” to conclude that only people over eighty have had 
“ample time” to experience life’s opportunities and should neither desire nor receive 
Resources. Further, it is unclear why people cannot legitimately desire more time to 
pursue old interests. 14 

One might also defend this thesis by arguing that we react differently to the death 
of an older person than we do to the death of a younger one. Feelings of tragedy, 
evil, loss and sharp regret are supposedly more appropriate responses to the deaths 
of younger people. One might view the deaths of older people as tolerable. Thus 
someone might say of a dying eighty-year-old that his “time has come.” But a 
concession that the foregoing responses are typical does not compel agreement that 
it is wrong for elderly people to receive Resources. It might be assumed of the 
elderly person whose “time came” that he died of “natural causes” (e.g., stroke or 
untreatable cancer) and that his death was not preventable. Assume instead that this 
elderly person has terminal heart disease and that a transplant would afford him an 
outcome at or above the threshold level of medical benefit. Wicclair responds that it 
is “far from obvious” that the elderly person’s preventable death from heart failure 
would be as acceptable as an unpreventable death from brain cancer. It is also far 
from obvious that it would have been illegitimate for him to have desired and 
received Resources. Even if we usually understand the inescapable death from 
natural causes of people over seventy-five or eighty “as an ‘acceptable event,”’ it 
does not follow that it is morally acceptable to deny those people Resources. 15 

In practice, deciding who has had the fairest innings will require deciding who 
has had more of the formal and experiential goods that realize life’s stages. It is not 
hard to see why Kamm wants to avoid these complex goods: her notion of adequate 
conscious life is supposedly easier to apply without bias. Her Modification 1 applies 
to formal and experiential goods. We would have to (1) ensure that someone who has 
had the least opportunity for these goods did not get them anyway and (2) determine 
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whether someone who has had few of these goods despite much opportunity was 
actually at fault for not acquiring them. 16 

If he was at fault, then he cannot claim justifiably that he has yet to have a fair 
innings. If he was not at fault, then he can claim that he has not had a fair innings. 
We would have to apply the choices/circumstances distinction in determining fair 
innings. Wolff argues that we should hold people responsible for their choices “even 
if this leads to inequality in resources or in well-being.. ..We would have to know 
how much an individual’s fortune was a result of his or her choices and how much a 
result of unchosen circumstances.” If we are to grasp the requirements of fairness in 
a given case, then we will have to know “at least some of the causes of that person’s 
situation.” 17 

We would thus have to do much more than assess the implications of Kamm’s 
Modification 1 . There will be no simple correlation between age and well-being or 
between age and a person’s opportunity to live as long as others. This correlation 
will be even more complicated if other factors besides years of good health or 
consumption of medical resources (e.g., socio-economic status, type of work, health 
habits, environmental conditions, genetic factors) are taken into account. ls 

Applying the choices/circumstances distinction would add its own 
complications. “A problematically large number of imprecise qualitative 
considerations need to be included in any assessment of who has had the least 
opportunity to experience life.” 19 Veatch has concluded that such assessments would 
be “an overwhelmingly complicated task.” 20 Assessing the extent to which people 
have realized these complex goods relative to life’s stages might also be intolerably 
intrusive. One thinks in somewhat different terms of G.A. Cohen’s bureaucrat from 
the Ministry of Equality: “I’m from the Ministry of Equality. You have made a 
claim that despite your age, you have not yet had a fair innings and have achieved 
few of life’s complex goods. Are you, by any chance, more responsible than not for 
the fact that you have achieved little more than adequate conscious life?” 21 

If we grant a theoretical biological limit to the human lifespan, then we still 
observe that the actual lifespan has grown with advances in life-extending care. An 
age criterion of the natural lifespan sort would hinder medicine from extending even 
good quality years towards the end of life. Dworkin respects the way some persons 
would value that time. "The struggle to stay alive... expresses a virtue central to their 
lives, the virtue of defiance in the face of inevitable death.” Opting for more elderly 
years of acceptable quality depends on much that is “special” about the person who 
wants to continue living, such as “the shape and character of his life and his own 
sense of his integrity and critical interests.” One might argue on Dworkin’s terms 
that for reasons of autonomy and beneficence, let alone equal concern and respect, 
the state should not impose a uniform view about how or when it is best to give up 
on life. 22 There is scant reason to assume that most elderly persons value their lives 
less than younger persons value theirs. 23 Those who do will not likely be interested 
in obtaining Resources. 
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1.2 Another Look at Over-a-Lifetime Need 

Veatch endorses an approach to patient selection by which “fairness actually 
requires discrimination against the elderly in allocating organs.” Age is a morally 
relevant factor in allocating Resources and the ideal formula would take it into 
account without making it dominate patient selection. One’s entitlement to 
Resources is inversely proportional to one’s age throughout the lifespan. That 
entitlement should decrease as one’s age increases. Veatch’s computerized 
differential point system would give age some weight in the form of extra points for 
younger candidates. 24 

But age would not dominate Veatch’s approach the way it dominates Kamin’s. 
Veatch’s approach is similar to Kamm’s in its concern about which candidate is 
worse off from an over-a-lifetime perspective. Like Kamm, Veatch argues that a 
younger candidate has “a stronger claim based on being worse off in terms of having 
had less of a life lived.” Unlike Kamm, Veatch does not rule out slice-of-time 
considerations of present need by which we assess “who is worst off at a given 
moment of time.” 5 By that perspective we can see young and elderly candidates 
dying of organ disease as equally badly off. Kamm’s avoidance of those 
considerations accounts for the “almost absolute precedence” she gives to “how 
much life an individual will have when he or she dies.” 26 Veatch admits to knowing 
of “no sound theoretical basis” for justifying any particular ratio for considering 
both present and over-a-lifetime need. He wants, however, to make “over-a-lifetime 
need (i.e., age) at least half of the needs-based consideration.” 27 

Once we consider the entire lives of two candidates for Resources, one aged 
forty and one aged seventy, then who could deny, asks Veatch, “that the one who 
was healthy enough to make it to 70 is much better off?” 2s Anyone could deny this if 
we screened for deficits in adequate conscious life and found that a forty-year-old 
had had more of it. But that may not be the case. Assume instead that each has been 
satisfied fully during their conscious time alive. The seventy-year-old has definitely 
had more experiential goods over her life, which so far includes thirty years that the 
forty-year-old has not had. So the forty-year-old is the worse off. Can the forty-year- 
old feel cheated by this? 

Not in a sense by which the seventy-year-old is at fault for the forty-year-old’s 
condition. Nor is the former in any way to blame for having lived thirty years longer. 
Those years of adequate conscious life were not acquired at the forty-year-old’s 
expense. Surviving those thirty years had as much or more to do with luck as with 
life skills. Good luck happens fortuitously. It is not a matter of desert. It would be 
odd to suggest that this luck was somehow taken from the forty-year-old who 
deserved it. 

It is not unfortunate that the forty-year-old has yet to reach seventy, but it is 
unfortunate that she will not have a chance for more years without Resources. 
Intuitions can differ, but there is arguably nothing unfair about this. How is Alice’s 
luck in living to seventy unfair to Betty? Is it because Alice did not deserve the luck 
of her years? But no one does. Luck, whether good or bad, simply happens. It is a 
matter of chance that excludes rationalizations based on cleverness, fairness or 
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desert. It is not an “index of worth.” Even if we say that someone deserved a bit of 
good luck, Rescher is right to remind us that luck never comes anyone’s way 
because of that fact . 29 

Should we attempt to compensate for misfortune? Should we attempt to make 
amends to the forty-year-old for this discrepancy in luck? Not, I think, if that means 
affording her a claim against the seventy-year-old’s chances for continuing with her 
life, i.e., that there should be a transfer of chances in the form of extra points from 
older to younger candidates. What would be the basis for such a claim? Perhaps the 
basis would be that the seventy-year-old has been lucky for long enough. That 
would amount to holding the seventy -year-old’s luck against her, or at least deciding 
that she now has some luck to spare. If so, then we can redistribute her chances to 
avoid death by giving extra points to the forty-year-old. Those who devise 
differential point systems for patient selection might be akin to Rescher’ s agents 
from the “Commissariat of Equalization” who devise penalties and transfer 
payments in schemes that aim to compensate for luck. We might still think that there 
is no practical way to iron the wrinkles of luck out of the length of one’s lifespan by 
compensatory arrangements . 30 

If we can, then whether we ought to is another matter. Granted that the forty- 
year-old is worse off. But that misfortune may not justify compensation at the 
expense of some of another person’s chances to continue investing value into the 
unfinished project of her life. Egalitarianism can turn on a radical sense of equality 
by which “people’s lives and fundamental interests are of equal value and must 
therefore be given equal weight .” 31 

In that sense, we cannot compensate at the older person’s expense without 
devaluing the worth of older lives. By doing so, we demean the critical interests with 
which that older person is still engaged. Granted that our sense of tragedy might be 
greater when a younger person dies before an older one. Some might feel that it is a 
greater tragedy when a young but emotionally healthy candidate dies before an older 
one who is “gravely handicapped” and “seriously depressed.” Even so, those same 
persons might still insist that the interests of each candidate should be respected 
equally when allocating Resources . 32 They may want to set up a health care system 
that does not focus on responding to early misfortunes and ignoring the treatment of 
later ones. 

A Dworkinian perspective can be sketched out here. A combination of natural 
and personal creative investment makes up a person’s life story. Premature death 
may pose a greater frustration if it occurs after rather than before a person has made 
these investments and before they have been substantially fulfilled. But tragedy may 
not always require differential fairness if we value lives equally. An equal valuation 
of lives need not commit us to attempting “to engineer fate so that the best possible 
lives are lived overall.” It could commit us instead to “not frustrating investments in 
life” that persons have already made . 33 

Taking a “whole life” perspective need not commit an egalitarian to measuring 
“waste of life only in terms of life lost.” It is insufficient to see a premature death as 
tragic merely because a period of life that someone might have lived will not be. Nor 
must we take an incremental perspective and believe abstractly that it is always a bit 
better when more human lives are lived than not . 34 
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To respect autonomy and integrity, an egalitarian could defer to the candidates’ 
own assessments as to whether their personal investments in life have been 
“substantially fulfilled.” Older persons can still know and care about how things are 
turning out. As Dworkin might put it, they are still generating value into their lives 
from the inside. 35 

Staking a claim to Resources can be seen as a “self-defining” decision that the 
candidate’s investment in life is ongoing and unfinished. 36 Again, this desire for life 
can be understood as a basic feature of the common humanity to which the principle 
of equal concern and respect is addressed. 

Perhaps the best egalitarian way to compensate for differences in fortune 
between younger and older candidates is to distribute chances equally to both. Now 
we can give them equal chances together. We may thus equalize in the appropriate 
way. We affirm the principle of equality in a limited context in which persons may 
have been dealt their last chances to affirm the final character and shape of their 
lives. In this context, an egalitarian can argue that the principle of equal concern and 
respect should be given a strong and radical expression. Still, we can imagine a 
dialogue between Alice, at seventy, and Betty, at forty. 

Betty: “I am fairly owed more points, or chances, in the selection process than 
you are. We just cannot ignore the fact that you are older than me.” 

Alice: “I admit that 1 have been luckier than you in that 1 have lived a good and 
longer life. But I don’t owe you for the luck I’ve already had because no one 
deserves what happens fortuitously. You don’t deserve to have end-stage organ 
disease at forty anymore than I deserve it at seventy. The years of living that luck 
afforded me took nothing away from you. If I didn’t deserve those lucky chances 
then, why do you deserve extra chances now?” 

Betty: “Because you’ve had more of what I want. 1 am not asking you to step 
aside and forego all of your chances for Resources, but I should have more chances 
than you do. Having lived longer than I have, you need your chances less. I am now 
owed by allocative design what you obtained by luck: more chances. Since we are in 
a position to allocate chances for Resources, we can compensate for fate, for the fact 
that I will not have the opportunity to live as long as you have without a transplant. 

“The basic problem is that your sense of equality is too strict, even for this 
limited context. It’s not sufficiently refined for all of the moral factors that we need 
to consider. Further, you’re too fatalistic. You think it’s all a crapshoot and that the 
ethics we live by should somehow reflect that. 1 see it differently. I don’t think that 
we should settle for the arbitrary. I think that we can and should improve upon 
misfortune by taking a principled egalitarian approach and helping the worst off 
first, or at least giving them a leg up in the point system. After all, we want to treat 
equals equally and unequals unequally, but only in proportion to their relevant 
differences. And age is a relevant difference.” 

Alice: “But I think that my life should count as much as yours and, like you, I’m 
not finished living yet. Consequently, I don’t think this is a situation in which we 
should compensate for fate at my expense just because I am older than you. I am not 
prepared to be altruistic and give up some of my chances so that you can have more 
of them. If I felt otherwise, then maybe I would give you some of my chances. 
Either way, I think that I should be the one to make that decision. As it stands, I am 
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prepared to value your life as much as my own. I’ll take my equal chances with you. 
Since neither one of us has come as far as we have without some luck, let’s 
distribute chances equally and see whose luck affords the Resources we need for 
continuing with adequate conscious life.” 

1.3 Conclusion 

These are some of the complex, justice-based arguments for the preferential 
treatment of younger candidates for patient selection. Whether they succeed is an 
ongoing controversy. 37 1 have argued that there are problems in theory and practice 
with correlating need for Resources with age. I have claimed that this correlation is 
essentially quantitative and thus tells us little or nothing about the fairness of saving 
one life over another. Kamm’s approach to patient selection does not count 
humanity in the elderly for nothing, but it does count older lives as less worth saving 
than younger ones. 1 have also argued that there are problems in theory and practice 
with the fair innings argument. 

I am going to develop an argument that the “good” of a patient selection process 
is not greater amounts of adequate conscious life. It is rather a distribution to each 
candidate of an opportunity to continue living. This distribution should afford equal 
weight to each unique life and equal respect to each opportunity claim. In 
developing this argument, I will consider the relevance of chance to the context- 
limited expression of an egalitarian ethos. But I need to address the QALY debate 
first, since it is definitely concerned with greater amounts of conscious life. 
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CHAPTER 7 



LEVELS OF BENEFIT, UTILITY SCORES AND THE 

QALY DEBATE 



1. INTRODUCTION 

I want to address some questions of principle and propose an approach to patient 
selection that does not aim to maximize medical utility. On principle, basing final 
selection on the best outcome means that the comparative worth of persons’ lives is 
measured by their prospective levels of medical benefit. The candidate with the 
highest benefit level is the person most worth saving. This despite the fact that other 
candidates may assert what they regard as an equal claim to life. 

I find Rawls’ reservation about utilitarianism to be apposite here. “Offhand it 
hardly seems likely that persons who view themselves as equals, entitled to press 
their claims upon one another, would agree to a principle which requires lesser life 
prospects for some simply for the sake of a greater sum of advantages enjoyed by 
others.” 1 If all candidates desire to protect their capacity to advance their 
conceptions of the good life, then none have a prima facie reason to acquiesce to 
losing their lives in order to bring about a greater net balance of satisfaction. 2 

I want to explore the ideas that can inform an egalitarian approach to patient 
selection. Since Quality- Adjusted Life Years (hereinafter QALYs) epitomize 
medical utility, I will critique Harris’ argument against their use in patient selection. 
I will also attempt to revise his egalitarian basis. My endorsement of some of Harris’ 
ideas is qualified. I will note two problems with his position. First, I disagree with 
Harris’ argument that if the value of any person’s life is the value that he or she 
places on it, then treating persons with equal concern and respect entails that any 
claim to Resources requires an equal chance for a transplant. 

Second, and most important, I argue that patient selection requires a threshold 
level of medical benefit. This foundation is important if medical benefit is to be 
distinguished from medical futility. The notion of medical benefit needs a threshold 
parameter. Harris’ position lacks this. 

I will expand upon the influence on the QALY debate of Ronald Dworkin’s 
principle of equal concern and respect. I will then show how Harris uses this 
principle to support an opportunist approach to patient selection. I will relate this 
opportunism to that of Bernard Williams’ as a means of clarifying the meaning of 
equality in patient selection. 3 
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1. 1 Harris ’ Position in the QALY Debate 

John Harris initiated this debate with his critique of using QALYs as a selection 
criterion for Resources. A QALY is a measure of life that combines length of 
benefit, or survival, with an attempt at measuring the quality of that survival. 4 A 
QALY takes a year of healthy life expectancy to be worth 1 and takes a year of 
unhealthy life expectancy to be less than 1 . Its precise value is lower the worse the 
unhealthy person’s quality of life. If we suppose that being dead is worth 0, then it is 
theoretically possible for a QALY to be negative, that is, for a person’s quality of 
life to be judged worse than being dead. A beneficial health care activity is one that 
produces a positive number of QALYs. That activity is efficient where the cost per 
QALY is low. A high-priority health care activity has a low cost per QALY. A low- 
priority activity has a high cost per QALY. QALYs acquire plausibility on the 
assumption that any rational person would prefer a shorter, healthier life to a longer 
life of severe discomfort and disability. Their plausibility also depends on the extent 
to which they reflect how persons actually value their lives. 5 

Harris sees two uses for the QALY method. It could be used to determine 
systemically which of several rival therapies should be available to treat patients 
with a particular condition. He claims that the therapy providing the most QALYs 
would be the best option for both the patient and a society with limited means of 
health care. The QALY method can also be used to determine which patients to treat 
with available Resources. 6 

Harris refers to these two uses for the QALY method at various points in the 
debate. At the macro level, QALYs can be used to discriminate between medical 
specialties, treatment programmes and hospitals that get better results. “At the micro 
level they will be used, within say a given medical specialty, to choose between 
patients for treatment.” 7 Harris regards the former use as “unexceptional and useful” 
and the latter use as invidious. s Harris has no qualms about patients using QALYs to 
“decide which of rival therapies are best for them.” 9 He objects to the use of QALYs 
by others in selecting one patient over another for treatment. 

Consider the first use. Providers can rate net benefit by category of treatment, as 
opposed to comparing the benefit scores of particular patients to select some for the 
same available treatment and reject others. 10 Deciding whether to fund transplants 
on grounds of efficacy is not the same as deciding which candidate to save with 
Resources when not all can be saved. As Caplan points out, improving the efficiency 
of the health care system requires systematically assessing the effectiveness of 
medical technologies. Without this ongoing assessment, providers have no empirical 
basis on which to assume that services will actually be able to meet medical needs. 
This assessment need not assume that medical needs are worth meeting only if 
patients are in a certain age group. The point is to confirm the efficacy of medical 
technologies to best meet the range of community needs. 11 Evidence-based medicine 
can inform such decisions without resorting to interpersonal comparisons of medical 
utility in selecting the most suitable one of two eligible patients for the same 
treatment. 
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Consider the second use. Some proponents of the QALY method want to use it 
to determine which patients to treat with available Resources. Harris objects to this 
use as dangerously unfair for three reasons. 12 First, QALYs value life years instead 
of lives. Harris rejects the notion that what would be decisive for one person should 
be decisive between persons. Granted that if 1 would prefer to have one year of 
healthy life rather than three years of severe discomfort, then I value a healthy life 
more for myself. But it does not follow that when the choice is between three years 
of severe discomfort or immediate death for me and one year of health or immediate 
death for you, that I am committed to the idea that you ought to be saved rather than 
me. We can manipulate the figures. Suppose that seven persons are candidates for 
one transplantable heart. All will die without it. Six will get one life year from a 
transplant and one will get seven. Even if each of the six persons would prefer a 
medical benefit of seven years instead of one, it does not follow that they are 
committed to the idea that the person who will get seven years should receive the 
transplant. Nor does it follow that society should endorse this preference. The 
proponents of QALYs argue that society should endorse it. 13 

Harris contends that a society that equally values its citizens’ lives is one that 
tries to ensure that as few of them as possible die prematurely. 14 Valuing QALYs in 
this last case effectively sacrifices the lives of six persons for one. If each of the 
seven wants to continue living, and if each values the prospective length of benefit 
available to them, then to choose between the seven on the basis of QALYs is to 
give no value to the lives of six persons. Harris claims that the theory behind 
QALYs does not recognize the idea that each person is as morally important as any 
other and hence that the life of each should be given equal weight. 15 

Harris presses his principle of equality to a radical conclusion. The fact that one 
candidate will obtain more life expectancy from Resources than another does not 
entail that the former candidate needs them more. If the value of life is the value that 
each candidate places on her life, and if they each want to continue living, then to 
treat them with equal concern and respect is to equally value their claims. I will 
qualify this idea shortly. Equally valuing every claim is not the only way to treat 
dying persons with equal concern and respect. A person’s claim to Resources does 
not tell us that a transplant will work for her. The value that a person places on her 
life does not obviate the criteria for a successful transplant. The fact that she wishes 
to continue living does not mean that we must value a claim to a futile transplant the 
way we would value a claim to one that enables someone to resume a life free of 
end-stage heart disease. 

Meanwhile, Harris argues that QALYs are given equal weight, not persons. 
Prioritizing the generation of QALYs can mean that they all go to the few at the 
expense of the many. It can also mean that available treatments will tend to be 
deployed to assist those younger persons who will thereby gain the most QALYs. 16 

Hence Harris’ second objection to QALYs in patient selection: their 
maximization '‘involves an implicit and comprehensive ageist bias.” Since QALYs 
dictate that we prefer persons who will likely gain more life expectancy from 
treatment, then saving younger persons is always likely to produce more QALYs. 17 
A disproportionate impact on elderly persons is one thing. The alleged unfairness of 
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this impact is another. Harris’ third objection pivots on his “double jeopardy” 
argument. 

The use of QALYs in patient selection would impose a double jeopardy on those 
with a poor prognosis. Suppose that an accident victim is left a paraplegic. She later 
develops a life-threatening heart condition and requires a transplant. If she receives 
Resources, her post-operative condition will likely “cash out at fewer QALY s” than 
that of an otherwise fully functioning candidate. Suppose that the accident victim 
will survive for four years and the other transplant candidate will survive for eight. 
Suppose further that they both want the Resources that will save their lives. We do 
not even need a difference in survival length. We can imagine that both candidates 
will be returned to their previous state of health and live for the same length of time, 
say eight years. But given the paraplegia, one victim will count for four QALYs and 
the other will count for eight. “Is it clear that the candidate with the most QALY s on 
offer should... inevitably be the one to have priority?” To judge so would be to count 
the paraplegic’s desire to live out her available life as of less value than her rival’s. 
This does not, claims Harris, give equal weight to the lives of each candidate. There 
lies the double jeopardy. QALYs dictate that because the paraplegic has once been 
unfortunate, we are required to impose upon her a second and perhaps graver 
misfortune. The first disaster left her with a lower quality of life. QALYs then 
require that by virtue of this she be given little or no chance of benefiting from 
Resources. Her first disaster lowered her quality of life. Her second disaster 
threatens her life. When she presents herself for Resources, “along come QALYs 
and finish her off .” 18 Harris argues that the imposition of this double jeopardy in 
patient selection is unfair. 

Harris’ argument assumes that the physical disabilities of accident victims result 
in a lower quality of life . 19 He then criticizes the QALY approach for equating the 
value of a life with its quality. We should, of course, be careful about assuming a 
lower quality of life for disabled persons, especially if that assumption is made on 
behalf of those whose lives we evaluate. This assumption often ignores the fact that 
a paraplegic might disagree that his quality of life is disastrously low. Disability 
theorists have challenged this assumption. Tremain argues that when “disabled 
persons are systematically situated in relegated social positions vis-a-vis non- 
disabled persons,” one should assume that the views which the latter hold regarding 
the quality of disabled persons’ lives “would diverge significantly from the self- 
perceptions. ..of disabled persons themselves .” 20 

Despite the interest in judging others’ quality of life on the basis of various 
“objective,” observable indicators, “much evidence suggests that such objective 
indicators do not correlate well with patients’ subjective experience of their own 
lives.” Further, what may appear to be unacceptable to a person without a disability 
may become acceptable to a person who has one. The validity of making this 
assumption and imposing it on others’ lives is questionable . 21 

Conceivably, a QALY score that does reflect the subjective experience of a 
disabled person might not reflect a disastrous drop in quality. Depending on how the 
disabled person experiences life, the score might be on par with that of a non- 
disabled person. In that case, half of Harris’ double jeopardy argument would be 
lost. 
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However, Harris does not equate the value of a life with its quality. Even if a 
QALY score did reflect a lower quality of life for a disabled person, that life’s value 
is not affected. For Harris, all lives valued by the persons leading them have equal 
value. On his account, the value of lives does not fluctuate according to QALY 
scores. 

Harris argues from the general moral constraint that the life and health of each 
person matter as much as those of any other. Each person is entitled to be treated 
with equal concern and respect in the provision of Resources, however much their 
personal circumstances differ. One value reflected by this constraint is the value of 
life itself. So long as we want to go on living, almost everything that we value and 
want depends on our continued life. Harris makes an admission at this point to 
which he does not develop an adequate critical response. We often want to postpone 
our death as long as possible, “but when what’s possible is the gaining of only very 
short periods of remission, hours or days, these may not be worth having .” 22 Still, 
even brief remissions can be of vital importance to a person. In Harris’ account, only 
that person can decide whether the remission is worth having . 23 

1.2 Singer, McKie, Kuhse and Richardson ’s Position in the QALY Debate 

Singer et al. respond with a defence of QALYs. Since QALYs are used as a measure 
of prospective benefit, this defence is tantamount to a defence of medical utility. 
Singer et al. are concerned with “value for money” in health care . 24 They are also 
concerned with providing Resources “so as to achieve the most good .” 25 What is 
important in measuring the effective use of Resources is the change in a person’s 
health status . 26 They reply first to Harris’ double jeopardy argument. 

Singer et al. accept “that there is some kind of double jeopardy in these 
circumstances” and that it seems intuitively unfair . 27 But this intuition requires 
scrutiny, they warn, since it may not always be unfair to give lower priority to 
saving persons with incurable conditions and reduced quality of life. Hence the case 
of Otto and Richard. Both have heart conditions and each will die without a 
transplant. With a transplant, they will each be able to live in good health. Otto, 
however, has a separate and incurable medical condition that limits his life 
expectancy to twenty years. Richard’s life expectancy is thirty-eight years. If 
Resources were being provided on the basis of QALY s, then Richard would receive 
the transplant. Singer et al. note correctly that Harris would object to preferring 
Richard over Otto simply because we can generate more QALYs, or medical utility, 
from Richard. 2S 

They respond that if Harris “wants to stand by the claim that the value of life is 
nothing else but the value that those alive place on their lives,” then he would also 
have to object to preferring “Otto rather than Richard,” even if Resources offered 
Otto two years to Richard’s thirty-eight. This objection cuts both ways. It is not clear 
what basis Harris would have for giving the Resources to “Richard rather than Otto,” 
even if Otto would have only a month or a week to live. “No doubt Harris would 
want to say that there is a threshold below which his argument is not valid - but if 
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both Richard and Otto want to live, it is difficult to see how such a threshold could 
be defended consistently with the general position Harris takes .” 29 

Singer et al. disagree with Harris’ claim that all lives are of equal value. The 
logic of this claim requires them to say that Otto is as entitled to Resources as 
Richard even if Otto will live only two days in poor health and Richard will live for 
thirty years in superior health, so long as Otto wants to live. In this sense, Harris’ 
view of the equal value of lives “violates, not just in a minor way, but in a big way, 
the principle that we should allocate resources so as to achieve the most good .” 30 If 
the goal is to achieve the most good, defined as medical utility, then Singer et al. 
would say that the decision to reject Otto and save Richard is unfortunate but not 
unfair. Childress might agree. 

Harris responds that QALY supporters are faced with an equivalent problem and 
that there are difficulties over “small differences” for him and for QALY defenders 
alike . 31 Singer et al. are committed to a greater valuation of lives with more 
prospective lifetime. They would claim that lives are to be valued more however 
small this temporal advantage is, so long as it is sufficient for the person to derive 
some benefit from it. To be consistent with their general position, Singer et al. would 
“have to say that any measurable difference in quality [or quantity of life 
expectancy] made for a difference in priority .” 32 

Singer et al. do not deny this point. They respond that it captures the “appropriate 
sensitivity” of the QALY approach, or its capacity to account for even small genuine 
benefits if there are no other differences between persons on which to base a 
selection decision. They counter that the “small differences” problem is for Harris a 
“big differences” problem when one considers the big difference between what 
Richard will gain as compared to Otto. “The problem confronting the QALY 
approach is one of sensitivity (i.e., it can be seen as a virtue) whereas the problem 
confronting Harris’s view is one of insensitivity - it (sometimes) cannot take 
account of big differences” in quality and quantity of measurable units of benefit . 33 

The QALY approach is egalitarian, argue Singer et al., in that equal weight is 
given to the QALYs of all candidates for Resources. No one’s QALYs count for 
more than anyone else’s. Singer et al. think it is appropriate to say that persons 
“have lives of equal value in the latter sense, and see nothing wrong with saying that 
all individuals have lives of different value in the former sense - i.e., in saying that 
some individuals should get [Resources] and others not,... depending on their 
capacity to benefit from them .” 34 

Singer et al. admit that when small differences decide who receives Resources, 
then “different lives will have different value.” This is presented as an “unavoidable 
feature of decision making in the context of health-care shortages.” 5 As Harris 
might say, this is not true unless stipulated to be so. 

Despite this admission, Singer et al. argue that there is still a sense in which the 
QALY approach recognizes the equal value of lives. The QALY approach is 
egalitarian in that no person’s QALYs “count for more than anyone else’s.” But we 
have already seen that equally valued QALY s do not amount to equally valued lives. 

Egalitarianism values equally what QALY supporters value comparatively: the 
separate lives of persons. Singer et al. claim that the big differences problem also 
reveals Harris’ inability to consistently draw a threshold level of medical benefit that 
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would rule out counting the smallest treatment responses. I argue that Harris can 
ground his position in such a threshold. This would be a significant qualification. 
But it may not entirely collapse Harris’ position if he distinguishes between the 
physiological effects of a futile medical procedure and benefits worth providing. 

Singer et al. concede Harris’ claim that a QALY approach could have a corrosive 
effect on the community. They respond that there is more to social welfare than 
health-related QALYs. Providing Resources to gain the most QALYs “might not 
always be the right thing to do.” Since the QALY approach is a form of cost and 
[medical] utility analysis, the overriding goal is to “maximize utility, not QALYs.” 
If it can be shown that providing Resources by the QALY method “would, in some 
particular case,” have a corrosive effect on the community sufficient to outweigh 
any benefits, then “we would be prepared to restrict its application in that case.” 
Singer et al. maintain their preference for the QALY method, except when it 
conflicts with “the wider goal of maximizing social welfare .” 36 The debate 
concludes with both sides maintaining their respective positions and agreeing to set 
out their stalls in the marketplace of ideas . 37 

My own approach differs significantly from Harris’. Singer et al. are right in 
claiming that he does not respond adequately to their charge that some degrees of 
benefit are too small to count. I want to limit the formation of the candidate pool 
with a threshold level of medical benefit. Persons whose prospective response falls 
below it would not have a claim to Resources. Contra Harris, this would not mean 
that such persons are denied equal concern and respect. It would mean that they are 
not subjected to inappropriate and futile treatment. 

Suppose it is known that a transplant would merely postpone Otto’s imminent 
death by two weeks. Otto insists that since only he knows how valuable those two 
weeks would be to him, he has the same claim to Resources as Richard. Harris 
would argue that we treat Otto as less than an equal if we deny him a transplant 
because his benefit is not worth providing. But treating persons with equal concern 
and respect does not entail providing them with whatever medical treatments they 
may want. Some treatments may simply not work for them. This possibility can be 
especially acute in the provision of Resources. Equal concern and respect does not 
legitimize a futile transplant. Nor should it subvert the goals of good medicine. 

The goal of transplantation is to enable one to resume a life free of the organ 
disease that threatens it. It has never, to my knowledge, been intended to preserve a 
state of imminent death. The fact that Otto might find it beneficial to live an extra 
two weeks does not mean that two weeks is a benefit that Resources should provide. 
One can argue that equal concern and respect for Otto mandate compassionate 
palliative care. To disregard completely the patient’s level of prospective 
physiological response is to eschew clinical judgement. 

Taken to its logical extreme, Harris’ position makes patients the sole arbiters of 
medical benefit. His sense of equal concern and respect would require physicians to 
provide treatments to patients who believe that those treatments would be beneficial 
in ways that no one else could understand. In my account, the principle of equal 
concern and respect does not require a denial of either impending death or clinical 
rationales for apposite treatment. Nor does it require physicians to become 
charlatans who provide treatment upon request simply because the patient believes 
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in it. The principle of equal concern and respect does not entail that medical benefit 
is a vacuous term with no parameters. 

1.3 Equal Concern and Respect When Not All Can Be Saved 

Harris regards Ronald Dworkin’s work on equality 38 as informative. Harris’ 
approach to patient selection is both principled and practical. As a matter of practice, 
Harris favours a random final selection by lottery, although he has yet to present a 
thorough defence of that means . 39 As a matter of principle, Harris propounds the 
equal value of lives. This “equality principle” holds that everyone’s “lives and 
fundamental interests are of equal value and must therefore be given equal 
weight .” 40 

While Harris notes that philosophers of widely differing stripes give versions of 
this principle a central role in their theories, he cites Dworkin’s version as relevant 
to his own . 41 Dworkin’s principle of equal concern and respect attempts to capture 
the most “basic” or “radical” sense of equality . 42 This is the Rawlsian sense, which 
is “equality as it applies to the respect which is owed to persons irrespective of their 
social position .” 43 Thus we might claim, as Dworkin does, that persons are entitled 
to “equal concern and respect in the design and administration of the political 
institutions that govern them.” This principle acknowledges the moral personality 
that distinguishes persons from animals. Thus persons are capable of “suffering and 
frustration and... of forming and acting on intelligent conceptions of how their lives 
should be lived.” It reflects the notion that no person’s conception of the good life is 
“nobler or superior to another’s,” or is “worthy of more concern.” 

Dworkin’s principle is more abstract than the standard conceptions of equality 
that distinguish political theories. It is a foundational principle that can be used to 
test competing conceptions of equality as derivative rights or goals. Thus one can 
argue that it is satisfied by arrangements that provide equal opportunity for positions 
on the basis of merit, or that it is satisfied only by an arrangement that guarantees 
absolute equality of income and status. Political arrangements that do not evince 
equal concern and respect are administered by persons who have more concern and 
respect for some members of a particular class, or for people with particular talents 
or ideals, than they have for others . 45 Equal concern and respect might prohibit “a 
government from relying on the claim that certain forms of life are inherently more 
valuable than others .” 46 

Dworkin’s principle does not entail a right to equal treatment. The latter idea 
derives from treating people as equals. Equal treatment can ignore morally relevant 
differences between persons. If I have two children, one of whom is dying from a 
disease that makes the other merely uncomfortable, then I do not show equal 
concern if I toss a coin to decide which one should receive the remaining dose of a 
curative drug. 

Thus the principle of equal concern and respect comprehends two different 
rights. Equal treatment is “the same distribution of goods or opportunities as 
everyone else has or is given,” such as one person, one vote. Treatment as an equal 
is not a right to an equal distribution of some good or opportunity, “but the right to 
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equal concern and respect in the political decision about how these goods and 
opportunities are to be distributed .” 48 If the question is whether an economic policy 
that will injure certain bondholders is in the general interest, then those who will be 
injured have a right that their prospective loss be considered in deciding whether the 
policy serves the general interest. Although the bondholders’ interest is considered, 
it may be outweighed by the interests of those who will gain from the policy. So 
those who would be injured if inflation is permitted have a right to treatment as 
equals in the decision of whether that policy serves the general interest, “but no right 
to equal treatment that would outlaw the policy even if it passed that test .” 49 

Dworkin’s normative metric of equality of resources becomes his distributive 
conception of treating persons as equals . 50 A society treats its members as equals 
when it divides economic resources equally, measured by the opportunity costs of 
each person owning a particular good, and then leaves each person free in principle 
to spend those goods in designing a life that each believes appropriate. This 
conception of equality does not entail equal treatment. It will not make persons 
equal in the amount of money or goods each has at a particular time. Still less will it 
mean that everyone will lead the same kind of life. Some will have spent early and 
some will have saved for late. The result will still be egalitarian because the choices 
these persons make will reflect their own conceptions of what life is right for them . 51 

If egalitarianism does not require equal results , 52 then it does not require equal 
treatment. Dworkin’s metric distinguishes the person from her particular 
circumstances. Tastes, ambitions, preferences and beliefs about what a successful 
life would be like are assigned to the person. Aspects of body, mind or personality 
that provide the means or impediments to a successful life are assigned to the 
person’s circumstances. These include one’s resources, talents, skills and physical 
and mental capacities . 53 Thus persons have equal status as human beings, not merely 
status as human beings . 54 

Asserting that all persons have equal status as human beings seems a 
platitudinous way of asserting that all persons are human. Williams acknowledges 
this and attempts to sharpen his focus on what our “common humanity” consists of. 
Common humanity might then consist of capacities to feel pain from both 
immediate physical causes and other situations represented in thought; to feel 
affection for others and the consequences of this, related to the frustration of this 
affection and the loss of its objects. To these we can add self-respect, or the human 
desire to be “identified with what one is doing, to be able to realize purposes of 
one’s own, and not to be the instrument of another’s will unless one has willingly 
accepted such a role .” 55 

But if we recognize that there are political arrangements that systematically treat 
certain persons as if they did not possess these aspects, then asserting that all persons 
have them is arguably significant. If we consider the Nazis’ final solution for the 
existence of Jews, or the slavery imposed on African Americans, it is very relevant 
to assert that these persons are also human . 56 

A focus on final patient selection is illustrative. Only one person per transplant 
will be saved from a scarcity that affects others who need Resources. Resources 
enable a person to continue living the only life that she or he has. That life is the 
basis for the cultivation of any taste or the pursuit of any ambition. It is arguably the 
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most basic feature of the “common humanity” to which the right to equal concern 
and respect is addressed. In the tragic context of patient selection, only one will be 
chosen to live when not all can live. Here it is germane to assert that these other 
candidates are also human . 57 

The recognition of common humanity involves distinguishing persons from the 
curable structures of inequality in which we may find them. This recognition does 
not reflect the criteria by which we value social success or position. As Williams put 
it, this abstraction of “persons in themselves” from unequal environments is a way 
of moving towards regarding persons as equals and “is itself involved in equality of 
opportunity .” 58 Equality of opportunity involves regarding persons’ circumstances, 
where curable, as themselves part of what is done to them. It does not involve 
regarding those circumstances as part of the persons themselves . 59 Likewise for 
Dworkin, common humanity requires that persons be put in circumstances equal to 
others in order to be free to conduct their lives in a way they wish . 60 Remember that 
Dworkin ’s metric for meeting this requirement does not involve equality of 
opportunity. It involves distributive equality of economic resources. 

The distinction between equal treatment and treatment as an equal is acute in 
patient selection. The scarcity of transplantable organs precludes equal treatment of 
candidates. The tragic context is not defined by the phrase “one candidate, one 
organ,” but rather by “one of a number of candidates for one organ.” Dworkin’s 
equality of resources may not ameliorate this tragedy. There may not be an 
insurance scheme that will convert a person’s “brute luck” of having end-stage 
organ disease under scarcity into the “option luck” of being a candidate for 
Resources . 61 Scarcity means that some persons will not be saved from their physical 
incapacities. What candidates will get will not reflect differences in what they want, 
because they all want Resources. Scarcity of Resources is not, on Williams’ terms, a 
“curable environmental disadvantage .” 62 Resources are both contingently and 
fortuitously limited. Due to shortage of supply, not even the persons who are 
qualified to have them, limited in numbers though they are, can in every case receive 
a transplant . 63 

In terms of health care, Dworkin’s equality of resources implies community 
consensus on a basic package of services that should be available to everyone. 
Dworkin is not inclined to think that transplants would be part of this basic package. 
Although the community might consider including transplants, Dworkin feels that 
we would need more information and public debate before concluding that people 
value them enough. Dworkin’s normative metric may not require the provision of 
transplants at the macroallocation level . 64 If transplants are funded, then I argue that 
equality of opportunity is the apposite normative metric at the micro level. 

Williams points to a strong connection between the idea of equality of 
opportunity and the idea of equality of persons. The former requires that there 
should be no exclusion from access on inappropriate grounds for the good in 
question. It also requires that the appropriate grounds for access to the good should 
themselves be such that all eligible persons have an equal chance to get them. The 
identity of these persons does not include their curable environment, which may 
contribute to inequality . 65 This connection is relevant to patient selection. Treating 
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candidates as equals can require that they be given the same chance to continue 
living when not all of them will live. 

Harris develops the problem of how to treat persons as equals into a problem of 
opportunity. The “good” of a patient selection process is not higher quantities of 
quality-adjusted life. Rather, it is a provision to each candidate of an opportunity for 
her life to be given equal weight and for her chance of continued existence, whether 
large or small, to be equally respected . 66 Since we cannot distribute Resources to 
everyone who needs them, a fair distribution of these chances across the candidate 
pool is a kind of “surrogate satisfaction .” 67 Harris’ use of the principle of equal 
concern and respect is sharply focused on patient selection. “Whatever else this 
[principle] means, it certainly means that a society, through its public institutions, is 
not entitled to discriminate between individuals in ways that mean life or death for 
them on grounds which count the lives or fundamental interests of some as worth 
less than those of others.” Thus if some persons were given Resources in preference 
to others because they have a better quality of life or more dependents or because 
they were considered more useful to society, this would be tantamount to regarding 
such persons as more valuable than others on that score. We would effectively 
sacrifice the lives of others so that these more valuable persons might continue to 
live . 68 

Like Dworkin, Harris argues that a right to equal concern and respect does not 
entail a right to equal treatment. The latter idea derives from the former, which does 
not mean that we treat everyone the same . 69 Harris argues that persons are valued 
equally in patient selection when each candidate’s claim to life is given equal 
weight . 70 If each candidate matters equally, then each has the right to have the same 
chance for Resources. This position diverges from a utilitarian stance that holds that 
there is no value difference in distribution between different persons and 
distributions between different time periods in the life of one person . 71 Familiar 
criticisms of a utilitarian position are that it either assumes that a group of persons is 
like a single person or that it forgets that a group is not like a single person . 72 Hence 
Harris’ rejection of the argument that what would be decisive for one person should 
be decisive between persons. 

If those with better prognoses are always to be preferred, then we will create an 
aristocracy of the fortunate, since some persons are bom healthier than others. 
Harris’ position requires that each candidate have his or her benefit considered to be 
of equal importance to the benefit of any other candidate, “however small the chance 
and however small the benefit, so long as there is some chance of a benefit [italics 
mine ].” 73 This is the reverse of the Rawlsian difference principle of giving priority 
to the worst off . 74 As candidates for Resources, Richard and Otto each want to 
continue living. The chance of continued existence is different for each, as would be 
their continued lives (different length, different quality, etc.). Harris argues that this 
no more shows that what Richard and Otto each want must be discounted for its 
peculiar value "than does the fact that each human being is different show that the 
value of life is different for each and hence that there can be no such thing as a 
principle of equality .” 75 

We do not know whether we will actually live a normal lifespan. Estimates of 
life expectancy do not guarantee the length of a person’s actual life. Harris argues 
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that treating persons with equal concern and respect requires us to ignore the extent 
to which candidates will benefit from Resources. The value of each person’s life 
should not vary in proportion to its length or quality. What matters is that candidates 
for Resources want their chance to pursue a conscious life that they deem 
adequate . 76 In that respect, these candidates are the only ones who can determine the 
value of their own interest in continued existence . 77 

Harris’ principle of equal concern and respect, applied to patient selection, 
amounts to the following: Each candidate is entitled to an equal opportunity to 
benefit from Resources. This entitlement is proportionate neither to the size of the 
chance of their benefiting nor to the quality of the benefit, nor to the length of time 
remaining in which that benefit may be enjoyed . 78 It is enough that a candidate has a 
chance of obtaining a desired benefit from Resources for him or her to be given an 
equal opportunity to receive them. 

Williams’ delineation of “common humanity” is helpful when we examine 
Harris’ sense of equal concern and respect. Harris does not regard the candidates’ 
prognostic circumstances as part of their personhood. We do not value the lives of 
persons the way we value their social positions or the measurable levels of their 
economic success. Nor should we value persons' lives in terms of their measurable 
levels of medical benefit. Rather, prognostic measures of benefit are circumstances 
from which candidates’ lives can be abstracted. We must disregard life expectancy 
when treating people as equals. “If this were not the case, the value of each person’s 
life would vary in proportion to its length or quality .” 79 

1.4 Conclusion 

Dworkin’s principle of equal concern and respect can be foundational in a patient 
selection process that does not aim to maximize medical utility. Once candidates 
assert an autonomous claim to a continued life that only one can have, Dworkin’s 
equality of economic resources can be rejected in favour of equality of opportunity. 
The relevance of this principle may be compatible with the idea that some degrees of 
benefit are too small to count. It may not preclude a threshold level of medical 
benefit in patient selection. Nor does it entail that every claim to Resources requires 
an opportunity to receive them if a transplant is medically futile. 

Some candidates who want prospective benefits that they think are worth having 
could be excluded from the pool because those responses do not amount to benefits 
worth providing. In essence, equal concern and respect need not make patients the 
final arbiters of the futility debate. Like patient autonomy, clinical judgement, 
established medical practice and the goals of good medicine might be legitimate 
considerations in setting parameters to medical benefit. 

In my approach, patient selection regards the lives of all candidates who pass a 
threshold level of medical benefit as equally worth saving. Each has an equal claim 
to Resources. The point of having a first-stage threshold is to include in the 
candidate pool anyone who will benefit at or above that level. The meaning of 
medical benefit should be a level of response above physiological futility. An easy 
example would be cases in which candidates would not survive the surgical 
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provision of Resources. In sum, Childress was closer to getting it right the first time 
when he endorsed medical benefit as a broad, first-stage inclusion criterion, objected 
to using medical utility judgements at the second stage and then argued for random 
selection instead. I will make these arguments in chapter nine. But this process must 
still operate fairly when deciding who obtains Resources. In chapters ten, eleven and 
twelve I will argue for the limited use of a lottery as the means of final selection. 
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AN EGALITARIAN ETHOS 



1. INTRODUCTION 

I have been arguing that an egalitarian approach to patient selection should afford 
each candidate equal concern and respect. One philosophical question is “Why value 
equality?” Why not value autonomy, which allows persons to make choices about 
the kind of good life they want to pursue? I will argue that the principle of equal 
concern and respect balances equality, fairness and autonomy in an egalitarian 
ethos. 1 On Dworkinian lines, the principle of equal concern and respect includes 
autonomy. 2 

One can show that an egalitarian ethos involves values and concerns that require 
equalizing. If what makes us care about various inequalities is not inequality as such 
but the concern identified by an underlying principle (e.g., the hunger of the hungry, 
or the need to live of those who are dying from end-stage organ disease), then 
egalitarians might meet that concern by equalizing in the apposite way. 3 Hence my 
argument below for equalizing opportunity in patient selection. 

My final step will suggest a normative metric that applies at the micro level. This 
will tell us what aspects of a person’s condition should count in patient selection as 
“something which justice requires people to have equal amounts of.” 4 How would an 
egalitarian patient selection process answer the question “Equality of what?” 5 What 
would the right to equal concern and respect render transplant candidates equal in? 
My proposed equalisandum is equal opportunity for adequate conscious life 6 above a 
threshold level of medical benefit. 

1.1 A Metric of Equal Opportunity in Patient Selection 

It is no surprise that autonomy and equality are seen as competing foundational 
values for rights to basic liberties. There is a popular sense in which equality is 
thought to be the enemy of liberty. The argument that “one’s liberty to choose what 
one does is part of what makes one a person” is very strong. The egalitarian’s 
counterargument is no less so, i.e., “Why should one person’s liberty be obtained at 
a cost to another’s?” But it is not clear that autonomy and equality are incompatible. 
Indeed, Dworkin has gone further than most in arguing that they are inseparable 
notions, each one emphasizing an important aspect of the other. 7 

Williams’ notion of equality holds that persons are equal in sharing a common 
humanity. This notion does not give us a clear idea of how to treat persons as 
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persons. We might respond that we are being reminded merely of the fact that all 
people are equally human. 8 One way to give equality some bite is to distinguish 
people from their social status and abstract them from their curable environments. 1 
want to stress the connection that Williams made between equality of persons and 
equality of opportunity. This connection is especially relevant in patient selection, 
since equality of Resources or welfare is impossible. Dworkin’s notion of equality of 
the goods that the economic structure distributes is also problematic. 

Equality of welfare is not applicable to patient selection. Welfare egalitarians 
insist that society treats people with equal concern and respect “only when its 
policies aim to make the welfare of each person as nearly equal to the welfare of 
others as possible.” If equality of welfare is understood as the satisfaction of tastes 
and preferences, then an equal distribution is one by which people’s tastes and 
preferences are equally satisfied. The extent to which people prefer liberty to the 
other goods they might secure by its sacrifice is a contingent matter. Hence it is 
doubtful that protecting the morally important liberties will always be justified as 
improving equality of welfare. 9 Patient selection precludes equalizing the welfare of 
those who obtain Resources and those who do not. There is no question of 
equalizing the psychological states of each candidate through Resources, since in 
tragic circumstances that very distribution entails the imminent demise of every 
candidate but one. 

Dworkin’s equality of resources is not a feasible alternative to the conflict of life 
with life. Many transplantable organs are scarce, indivisible goods for which 
demand exceeds supply. Resource egalitarians like Dworkin believe that equal 
concern and respect demand policies that aim to provide each person, so far as 
possible, with an equal share of the goods that the economic structure distributes. 
This share is measured by defining the value of the goods that each person has as the 
cost to others of that person’s having the goods. But there may not be a way to 
distribute Resources through a process of coordinated decisions by which people use 
only their fair share of organs that in principle are available to all. 10 Transplantable 
hearts or kidneys are not divisible into fair shares available in principle to everyone. 
Not everyone needs them. In practice, scarcity determines their availability. The 
number of available organs determines the number of persons who can receive them. 
Two transplantable hearts mean that only two of the total number of candidates will 
each receive one. The fact that there are more candidates than Resources will defeat 
the envy test. Some candidates are not going to obtain any of the available 
Resources, no matter how badly they want them. 

Rakowski examines two options for patient selection. The first is a policy of 
random selection, which he claims appeals “directly to considerations of justice.” It 
would apply the preference for saving younger lives set out in chapter five. The 
second option is a modified Dworkinian auction. He sees the latter as an option 
compatible with his abstract ideal of equality of fortune in a “perfect world.” 11 He 
applies this ideal to health care as follows. People should receive equal bundles of 
the goods that the economic structure distributes. The effects of brute bad luck 
should be spread around as equally as possible, so long as this can be done without 
imposing unreasonable hardship on the more fortunate. Major misfortunes, such as 
need for a transplant, call for compensation at the expense of those who are spared such 




AN EGALITARIAN ETHOS 



117 



ills. The goal is to restore as best we can “the distribution of resources that prevailed 
prior to the onset of misfortune, so long as those who were lucky are not required to 
make unreasonably large contributions to help the less fortunate.” 12 

Rakowski rejects the idea that people have property rights in their organs that 
permit them to control their disposition after they have been removed from their 
bodies or after they are dead. He also assumes that regular, predictable shortages of 
transplantable organs “should occur rarely, if at all, if cadaver organs are harvested 
as a matter of course.” 13 Rakowski first proposes “allocation by auction” in a 
hypothetical context where the supply of organs falls predictably short of demand. 
He admits that in our less than perfect world, this context is not the one in which 
patient selection commonly occurs. 14 

Allocation by auction proceeds from the assumption that transplantable organs 
should be viewed as additions to the pool of economic goods to be divided equally 
once people’s brute bad luck has been considered. Organs are assigned to the highest 
bidders when they are allocated. In this interpretation of equality of fortune, those in 
need are not seen as having an equal claim to transplantable organs, but as having an 
equal right to bid for them. Just as the purchase of insurance for other types of brute 
bad luck is left to adults who shop in a free market, so should the purchase of 
protection against need for a transplant. “Those who pay the most walk away with 
their lives.” 15 

Rakowski concedes that holding an actual auction would be a “time consuming 
and unnecessary charade” given the medical urgency of end-stage organ disease and 
the administrative efforts that would be required. Instead, he argues that the 
government could mirror this market solution “by selling tickets which, if its 
predictions were correct, would guarantee each purchaser an organ if he needed 
one.” Buyers would be charged “different prices for the tickets, depending on how 
much their actions improved or worsened their odds of needing a transplant.” 16 The 
number of tickets sold would equal the number of organs that were expected to 
become available divided by an average purchaser’s chance of needing one. Thus 
the average price of a ticket would be a function of people’s aversion to risk, their 
wealth, the risks of their behaviour and the number of tickets relative to the number 
of people in the relevant population. 17 

The theoretical advantages of this scenario may be extremely difficult to 
translate into practice. First, the necessary predictions may not be correct, in which 
case each ticket purchaser would not be guaranteed Resources if she needed one. 
Second, if we assume reliable predictions and the routine harvesting of organs, then 
shortages would likely occur much more regularly than Rakowski suggests. In 1993 
the number of U.S. organ transplants exceeded 18,000. Despite a decline in 
traumatic deaths that has allegedly resulted from improved safety laws, roughly 
15,000 to 20,000 persons succumb annually to brain death. Hindsight shows that of 
the latter group, only 10,000 to 12,000 are medically suitable organ donors. ls 

Although countries that harvest organs on the basis of presumed consent come 
closer to meeting their transplantation needs than countries that rely on express 
consent, they still have waiting lists. 19 The idea that the number of organs acquired 
from routine harvesting would usually exceed, on an annual basis, the number of 
persons on various transplant waiting lists is highly contentious. So is the question 
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of whether mandatory harvesting is politically feasible. Childress concludes that it is 
not currently feasible in the U.S . 20 Nor does it seem feasible in Canada. The 
Canadian preference is for a policy that turns on donor intent and consent . 21 If 
predictable shortages were usual, then in practice persons would have to be able to 
afford, or be provided with, the price of a ticket. This assumes background 
conditions of economic distribution that do not apply currently to the U.S., in which 
millions of persons cannot afford basic health care insurance. This is a huge 
difference between theory and practice. 

One can argue that the better balance is struck by appealing directly to the 
considerations of justice that support random selection. If the ticket-selling scheme 
really could guarantee each purchaser a transplantable organ when it was needed, 
then predictable scarcity only affects those who want a transplant but cannot afford a 
ticket. An egalitarian might object that a person’s claim to Resources should not be a 
function of what they can afford. Equal concern and respect might require equalizing 
opportunity. 

Rakowski concedes that the ticket scheme would be “obviously inappropriate” in 
the “more common case” of goods whose supply is unpredictably short of demand. 
In this scenario, the unpredictability of conflicts between lives “precludes the 
antecedent sale of a guaranteed right of an organ .” 22 Rakowski considers a related 
scheme whereby the government sells rights to preferential treatment “in the event 
that a conflict occurs, perhaps of varying degrees of strength (so that a first-order 
right triumphs over no right at all, but a more expensive second-order right triumphs 
over a first-order right, and so on).” Organs could be assigned according to the rights 
that people possess. In the event of a tie, either the recipient could be chosen 
randomly from among those who have the same highest-order right, or the state 
could allow the tied right-holders to bid for the organ. Rakowski thinks it likely that 
an “overwhelming majority” would prefer random selection to an auction as the 
means of breaking a tie, "and since if conflicts of this kind were very rare almost no 
one would buy more preferential treatment than the rest, random selection would 
probably become the rule in such cases .” 23 There would be random selection 
between right-holders of any age since Rakowski sees no rationale for refusing to 
sell rights to elderly persons . 24 Rakowski does not consider whether everyone who 
wants to buy a right would be able to afford one. He also assumes that conflicts 
would be rare. 

Rakowski notes only one significant practical difference between random 
selection, which “appeals directly to considerations of justice,” and the auction 
modified as a preferential right scheme, which employs random selection in the 
event of a tie. Random selection “would give priority to the younger of two persons 
separated widely in years” for the reasons I criticized in chapter five, whereas the 
latter scheme would not. He concludes that since this difference would only separate 
these options “in a small minority of the handful of conflicts that would likely 
occur... the practical importance” of choosing between them “is inconsiderable .” 25 

In sum, the practical difference between the options of random selection and the 
preferential right scheme is inconsiderable when random selection disadvantages the 
elderly and the latter scheme does not. If the critique I offered in chapter five puts 
any pressure on Rakowski’s justification of random selection with a built-in 
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preference for saving younger lives, then the difference in principle might be 
considerable if that preference sanctions age bias. The practical difference between 
the two options would be lessened further if random selection did not disadvantage 
the elderly. Rakowski concludes that in the real-world scenario of unpredictable 
shortages, random selection in the preferential right scheme that does not 
disadvantage the elderly would be the most likely preference of all concerned. 
Again, he sees no rationale for refusing to sell rights to elderly buyers. 

In this scenario, one could flip a coin to decide between these options. Or one 
might consider which option best captures the balance between values that an 
egalitarian ethos ought to strike. I argue that random selection that excludes age bias 
is a respectful approach that balances equality, autonomy and fairness and affirms 
common humanity. If the preferential right scheme is resolved through random 
selection without age bias and the first option of direct random selection should, 
contra Rakowski, exclude age bias, then we might appeal directly to considerations 
of justice and use random selection without the auction of preferential rights. 

There is more to a society of equals than a just distributive scheme for material 
goods. There are also goods that depend on the attitude people have towards each 
other. Respect is one such good. I support Wolff s empirical claim that many 
egalitarians “are moved to a strong degree by ideas of respect.” 26 1 also regard 
egalitarianism as an ethos, or a collection of competing values that might sometimes 
conflict and among which there are no universal priority rules. 27 I propose three 
central ideas that motivate egalitarianism: equality, autonomy and fairness. 

Treating people as equals in patient selection can mean affording them equal 
chances for Resources. The aim of patient selection would be to save one candidate 
when not all can be saved in a way that equally respects the common humanity of 
each. The means of equalizing could thus be equality of opportunity. The procedural 
means for ensuring this equality could be a lottery. A distribution to each candidate 
of an opportunity for his life to be given equal weight is arguably a good that 
depends on the attitude people have towards each other. If Wolff is right in his 
contention that respect is a non-material, attitudinal good, 28 then surely it can be 
realized in patient selection by a distribution of equal opportunity. 

For equality of opportunity to obtain among candidates, each should prima 
facie 29 have an equal chance of obtaining Resources. 30 This is an example of what 
Rae terms prospect-regarding equal opportunity, by which two persons, J and K, 
have equal opportunities for X if each has the same probability of attaining X. This 
conception is defined by a probability function, e.g., J and K each have a 50 per cent 
chance of attaining X. It is distinguished from means-regarding opportunity, by 
which two persons, J and K, have equal opportunities for X if each has the same 
instruments for attaining X. This conception provides equal institutional or material 
instruments (equal means) to attain X in order to reveal unequal talents that result in 
unequal prospects of success. 31 

Thus an equal chances lottery epitomizes prospect-regarding opportunity while 
an I.Q. test epitomizes means-regarding opportunity. Every contestant is evaluated 
on his or her answers to the same questions. We can imagine means-regarding 
opportunity in patient selection. Every candidate would be evaluated on his or her 
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responses to the same tests for prospective medical benefit. These equal means 
would be used to demonstrate unequal levels of medical benefit. The purpose and 
effect of these equal means would not be to ensure equal prospects of success. Their 
purpose would be to ensure unequal prospects of success. 32 The distinguishing 
feature about practices under which prospects of success are equal for all is that 
there is “ nothing about the people [that] affects the result .” 33 

In patient selection by an equal chances lottery, nothing about the personal or 
prognostic characteristics of the candidates, all of whom are at or above a threshold 
level of medical benefit, affects their chances of obtaining Resources. Prospect- 
regarding opportunity can accommodate uncertainty, since it requires some 
ignorance of the facts that determine future events. If we had full knowledge of 
which candidates will be selected for Resources, then no distinction between 
prospects and results would remain, for we would see ahead to the unequal results in 
store. “In a world of perfect knowledge, there are no prospects, thus no equal 

,,34 

prospects. 

The principles and procedures relevant to patient selection may not apply to the 
broader context of national health care reform without modification. In the tragic 
context, prospect-regarding opportunity can aim to affirm common humanity 
through equal concern and respect. This affirmation would exclude other, more 
personal characteristics that might distinguish transplant candidates. This presumes 
that (a) organ transplants are provided in the health care system and (b) that we have 
to choose who among a group of candidates will be saved when not all can be. 

This does not mean that equality of prospect-regarding opportunity is the right 
benchmark for macro-level decisions about national health care reform (e.g., 
whether we should fund transplants). In deciding which services the system will 
provide, fair equality of opportunity may not require that opportunity be equal for all 
persons. We are not always required to eliminate “all individual differences” 
through “a radically expansive view of equal opportunity.” 35 Equality of prospect- 
regarding opportunity is radically expansive because it does require that everyone’s 
chances be equal. But 1 endorse it in a radically constricted context. 

1.2 Equality and Autonomy as Complementary Aspects of an Egalitarian Ethos 

Treating the common humanity of persons with equal concern and respect draws 
attention away from their irrelevant features and circumstances. As an incisive and 
challenging critic of Dworkin’s egalitarianism, Joseph Raz has taken particular issue 
with the “right to equal concern and respect.” He claims that it is a “rhetorical device 
to enlist the sympathies of those who are moved by appeals to equality.” Raz claims 
that Dworkin is merely talking about a “right to concern and respect” and adds the 
word “equal” only to indicate that no person has a greater right than another. This 
does not follow from “any conception of equality,” says Raz, but from the fact that 
Dworkin is referring to a group with an equal but unspecified claim to have the 
right. 36 

Raz considers the notion of equal concern and respect to be “nothing but a 
closure principle” of the type “All Fs are entitled to equal G.” This closure principle 




AN EGALITARIAN ETHOS 



121 



allegedly states that nothing else but being human counts in justifying moral or 
political action. Thus Dworkin is really affirming “a right to concern and respect, not 
a right to equality, as the foundation of all political morality .” 37 It means little more 
to Raz than that every person should count. As an affirmation of humanism, Raz 
claims that it says nothing about how people should behave or how others should 
treat them . 38 

The notion of equal concern and respect is arguably rhetorical in that it is not 
aimed at promoting equality but rather at promoting recognition that the well-being 
of persons counts. It mandates no particular distribution of goods. Like equal 
consideration, it is distributively neutral . 39 We allegedly pay a price in intellectual 
confusion, since Raz sees Dworkin’s egalitarian formulation as less revealing of its 
true grounds than a non-egalitarian formulation of the same principle. Raz argues 
that the sentence “Being human is in itself a sufficient ground for respect” is a more 
perspicuous version of “All human beings are entitled to equal concern and 
respect .” 40 

But, says Guest, if you say only that human beings are deserving of respect, then 
you do say “something less because it would be consistent with ‘well, this human 
being deserves less respect than those others’ which is on the road to grading people 
for their worth .” 41 The moral force of equality is to show what counts as an 
unjustifiable distribution while countering a levelling down. Raz defines levelling 
down as the idea that instead of achieving equality by giving a benefit to those who 
lack it, an egalitarian can just as well achieve equality by denying the benefit to 
those who already have it . 42 The moral force of equality must secure being human 
and equality in one bundle “so that any worthwhile, non-closure, sense of equality 
supports not only distributive but substantive reasons for reordering society.” 3 

The moral force of equality in patient selection can show what counts as an 
unjustifiable selection process, e.g., choosing a middle-aged banker over a retired 
seventy-year-old because the former’s prospective contribution to society is thought 
to be more valuable. An equal valuation of common humanity arguably secures 
equality and being human in one bundle. It treats people as ends by affording each 
candidate the same opportunity to pursue his or her choice of an adequately 
conscious life. Above a threshold level of medical benefit, and with only the most 
pressing exceptions, the candidate’s personal characteristics or circumstances are not 
used to justify the continuation of his or her life at the expense of the others’. I turn 
now to an examination of equality and autonomy as complementary aspects of an 
egalitarian ethos. 

Dworkin disputes a general right to liberty as the basis of rights to general 
liberties. But there is a sense in which he allows for a foundational commitment to 
autonomy from which the principle of equal concern and respect can emerge . 44 
Dworkin referred to the relevance of autonomy in Taking Rights Seriously. In 
responding to the Razian charge that the reference to equality in the principle is 
“unnecessary,” Dworkin argued that the idea of equality is “meant to suggest content 
for the ideas of respect and autonomy.” When Dworkin argues that those in power 
“are meant to treat others as they treat themselves,” he does not mean that they must 
supply others with only the same goods and opportunities they take for themselves. 
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On that interpretation, a masochistic tyrant could justly torture himself and everyone 
else. 45 

But equality can fill out respect and autonomy in a more “fundamental sense.” 
One must attempt to see each person’s life as defined by his or her chosen values 
and ambitions. This is the effort of identification that one affords oneself. It can also 
be made for others. We do this to grasp ourselves and others as entities that are 
necessary to self-consciousness and therefore to self-identity. 46 This reflects 
Williams’ notion that there is a human desire to be identified with what one is doing, 
to be able to realize purposes of one’s own and not to be a means to someone else’s 
will unless one consents to that role. We should not regard a person as the surface to 
which professional, social or clinical prognoses can be applied. We should instead 
try to see the world (including such labels) from that person’s point of view. 47 

Dworkin provides a more sustained elaboration of the relevance of autonomy in 
his “Foundations of Liberal Equality.” Autonomy and equality are presented not as 
competing aspects of an egalitarian ethos but rather as complementary and 
inseparable ones. 48 Dworkin claims that he offers equality as one possible ground for 
common liberty rights. 49 Fie does not offer it as the only possible ground. Remember 
also that Dworkin qualifies equal concern and respect as “not properly a right at 
an ”50 'pjjgy are ra th er a foundational principle of more ultimate value. 51 

Dworkin also counters the impression that he might be leaning towards Raz’s 
view that personal autonomy must be exercised in pursuit of the good. Dworkin 
certainly claims that the skilful performance of living is realized best in a just 
society. 52 

But Dworkin does not prescind sensitivity from his ambition. Nor does he 
assume that the best-lived life is always the one which is lived harmoniously with 
the regnant interests of the polis, since it might be appropriate for one to defy as well 
as to continue with tradition. Further, Dworkin’s notion of the good is essentially a 
matter of merging one’s convictions with one’s life as a parameter of ethical 
success. 1 must honestly scrutinize my convictions. Then I treat them no longer as 
hypotheses about ethical value but, “right or wrong, as stipulating what ethical 
integrity requires of me.” Ethical integrity means that I can claim a distinct virtue in 
holding to my convictions. I say that I can act only as I do, even though I know that 
others might, in some sense, be right in disagreeing with me. 53 

The idea that the ethical challenge of living well means deciding how to respond 
to our circumstances is arguably no less profound for being obvious. Some 
circumstances, such as one’s talents, wealth, personality, language and culture, 
might be seen as limits that restrict our abilities to pursue our conception of the good 
life. Some circumstances can be treated as parameters that help define what a good 
performance of living would be for us. 54 

From an egalitarian perspective, this distinction assumes that the challenge of 
living is more abstract than the challenge of living in any particular role or with any 
particular medical characteristics. Dworkin bases the “categorical force of the 
imperative to live well” on our common humanity. In fact, Dworkin argues that we 
demean and obscure this imperative if we “locate its source in anything more 
contingent than our being persons with lives to live.” 55 
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Dworkin’s stress on ethical integrity helps us to see how equality complements 
autonomy. Equality fills out respect and autonomy by requiring us to treat others as 
we treat ourselves, i.e., as entities necessary to self-consciousness and self-identity. 
If I grasp my own life as defined through my ambitions and values, then I grasp 
myself as at least able to live out of the conviction that my life, in its central 
features, is an appropriate one for me. Further, I would feel that a life lived 
according to someone else’s values would not be a better response to my situation as 
1 have honestly judged it. 1 would thus grasp myself as capable of ethical integrity, 
of being a person who can choose to act on certain identity-conferring 
commitments. 56 I treat others as equals when 1 attempt to grasp them as capable of 
their own ethical integrity. 1 see the source of this ability to address the challenge of 
living well in nothing more contingent than our being persons who can each 
cultivate lives uniquely suited to our own values. 

In the tragic context of patient selection, justice does not stipulate the equal share 
of transplantable organs that it is just for candidates to have. When organs are scarce 
and indivisible, justice is not measured in the Resources that all candidates can have. 
Justice can be measured instead by the share of opportunities that all candidates can 
have. Where equality of result is impossible, equality of opportunity is the next best 
goal “because it parcels out equal chances to receive the good.” 57 

But what share of opportunities in patient selection is a just share? An egalitarian 
woidd reply, “an equal share.” In this context, equality of opportunity is the theory 
of justice which best matches the ethical challenge each candidate faces. Living well 
has an obvious social dimension, and I live less well if I must compete for Resources 
with others who treat my claim to life as unimportant. An egalitarian would 
presumably reject any counterargument that appeals to “the inherent difference in 
worth or value of different” candidates. 58 

Equal concern and respect in patient selection equalize the distribution of 
opportunity for continued life. They can do this regardless of differences in the 
candidates’ prospective levels of medical benefit. That 1 might want someone’s 
greater level of benefit for myself does not commit me to valuing her life rather than 
mine, or to the idea that she ought to be saved instead of me. Or, as Rakowski puts 
it, the time remaining to one candidate, even if much less than the time to which 
another can look forward, “is still likely to be a good deal more valuable to him than 
the latter’s happiness.” If so, and if each is faced with the loss of everything that she 
or he has, then in choosing between them it seems proper to ask what course would 
be fair to each. The idea that we each have only one life to live is no less profound 
for being tautologous. 59 

1.3 Why Value Autonomy and Equality? 

In my account, an egalitarian approach to Childress’ two-stage patient selection 
process reflects the following abstract thesis: The lives of all members of the 
candidate pool matter, and matter equally. This thesis reflects the egalitarian’s 
principle of more ultimate value: Each candidate for Resources is entitled to equal 
concern and respect. Autonomy is a “hard parameter,” or “essential condition,” for 
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pursuing a claim to continued life, since candidates must decide for themselves 
whether a post-operative life is the kind of life they want to lead . 60 It is hard to 
imagine a team providing Resources to a patient who is unsure about whether she 
wants to go on living. An adequately conscious post-operative life is also an 
essential condition for this decision. 

Egalitarians would value autonomy in patient selection because they treat each 
other’s convictions as parameters. Even if they think that others’ lives would be 
better if they had different convictions, egalitarians would know that they cannot 
make other lives better unless those other persons change their lives in the right way. 
Egalitarians accept that a person “leads a better life at peace with his own settled 
convictions then he can live under external pressure, at war with them .” 61 

Autonomy reflects agency, by which a person can make higher-order choices and 
have his or her actions flow from those choices . 62 This notion of agency fills out our 
notion of common humanity. Common humanity also involves the potential for 
responsible choices, for a person’s striving to make of herself a person worthy of her 
own and others’ respect through self-appraisal . 63 Since each candidate has unique 
ambitions and values, the egalitarian treats other candidates the way she treats 
herself. As she defines her own life by her chosen values and ambitions, the 
egalitarian tries to see the lives of the candidates as defined by their values and 
ambitions . 64 In that sense, the egalitarian grasps all candidates as equals. 

An egalitarian would value concern in patient selection because it entails the 
recognition that persons are capable of suffering and frustration. Respect would be 
valued because it means treating persons as “human beings who are capable of 
forming and acting on intelligent conceptions of how their lives should be lived .” 65 
Thus, while we respect different persons for different things, there is no property, 
such as white skin, which is a necessary condition of a person’s being worthy of any 
respect at all . 66 

An egalitarian would value equality in patient selection because it provides 
content to concern, respect and autonomy. The injunction to afford all candidates 
equal concern and respect involves recognizing them as subjects of equality of 
claim, being the claim to have one’s opportunity for continued life considered as of 
equal value with others in the pool . 67 

This involves an assertion of equality that is neither purely formal nor otiose. 
The assertion is specific in that it directs consideration to the interests of all other 
candidates and so lays down a criterion of relevance. If I preferred candidate A to 
candidate B because A was more valuable to society, I would still be acting 
consistently with a purely formal principle of equal consideration, provided that I 
had also considered how useful B would be to society. But this would be 
inconsistent with equal consideration of their interests, for I have given thought to 
the interests of neither A nor B but only to the interests of society . 65 

The principle of equal concern and respect is not otiose, since it is possible to 
consider every candidate’s interest without giving them equal consideration. Elitist 
moralities are like this. They maintain that there is some criterion of race, sex, 
intellect or social status “such that a person once recognized as satisfying it would 
automatically have prior claim over others .” 69 
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One can make a similar point about choosing only those with the highest medical 
utility scores. This would limit successful candidates to those fortunate enough to 
have the clinical characteristics that are most highly valued. We can see an 
egalitarian objection here. A candidate whose clinical characteristics indicate a 
lower level of prospective medical benefit may still insist that her claim to life is not 
diminished thereby. If, as Dworkin claims, our laws and most people’s intuitions 
insist that people have an “equal right to life ,” 70 then the other candidate can ask 
why her claim to life is less than equal simply because she is not expected to live as 
long, or with as much quality, as someone else. 

We are not supposed to value lives in terms of the number of prospective years 
or the units of quality they are thought to contain. This would mean that we could 
value younger lives more than older ones simply because the latter lives are thought 
to have fewer remaining years. Why should the highest levels of prospective medical 
benefit be a form of merit when lives are at stake? This amounts to stacking the deck 
in favour of those who are fortunate enough to be healthier than others. There is no 
level playing field for candidates whose level of health is lower through no fault of 
their own . 71 

The aim of my approach to patient selection would be to save one when not all 
can be saved in a way that equally respects the common humanity of each candidate. 
Equal concern and respect would be the principle of entitlement. I do not regard this 
principle as indifferent between achieving equality by taking away from those who 
have and giving to those who have not. Most Resources are not divisible goods. Nor 
should they be taken from those who do not wish to give them up. While a utilitarian 
rationale can be devised on these terms , 72 we do not kill persons and remove their 
organs for transplant so that a greater number of others may live. The principle 
indicates values and concerns that can be realized by equalizing opportunity. The 
demand it imposes can be met by giving each candidate an equal chance for the 
Resources they all want but that only one can have . 73 

We can formulate a Razian principle of conflict resolution: In scarcity, each 
candidate for Resources who has an equal entitlement to concern and respect is 
entitled to an equal opportunity for adequate conscious life . 74 This principle contains 
the equalisandum. Thus, “in scarcity, each who has an equal entitlement is entitled 
to an equal opportunity” has purchase as a principle of equality. The principle of 
entitlement does not indicate empty rhetoric or insatiability. It indicates that the 
egalitarian ethos simply includes values that, in the context of patient selection, “can 
be secured only by equalizing .” 75 

The scope of the entitlement it stipulates are the odds of obtaining Resources. 
That depends upon the actual number of people who qualify for it. The more 
candidates in the pool, the lower the (equal) chances of obtaining Resources; the 
fewer candidates in the pool, the higher the chances. Special concerns aside, each of 
those persons’ opportunity rights is adjusted according to the total number of those 
who qualify to ensure that each has the same chance for Resources. My rights are 
adjusted to a one-in-three chance of obtaining Resources if there are three candidates 
in the pool, or a one-in-four chance if there are four. The purpose of this principle is 
to ensure equality. Its application to indivisible goods will result in equality as equal 
chances or opportunity. One mark of the principle’s egalitarian character is its 
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sensitivity to the number of people who qualify under it in the determination of the 
extent of the right it confers. 76 As a rule, everyone has an equal opportunity for 
Resources, but the percentage chances more or less depend on the number of 
candidates in the pool when an organ becomes available. 

This approach to patient selection aims to respect the equality and autonomy of 
each candidate. Equal concern and respect is arguably consistent with the Jewish 
ethic whereby none should be saved if not all can be. 77 But the notion of common 
humanity that I have presented includes the faculty of agency, which is to recognize 
the personal autonomy of each candidate. Candidates are persons who have chosen 
to take their equal 78 chances for obtaining Resources. 

1.4 A Proposed Equalisandum: Adequate Conscious Life Above a Threshold 

Level of Medical Benefit 

The issue here is not equal treatment, but treatment as an equal. The latter treatment 
is not merely a matter of equal consideration. I argue that it also involves the 
provision of equal opportunity for Resources. My proposed equalisandum is that 
patient selection for Resources should render candidates equal in opportunity for 
continuing with an adequate conscious life at or above a threshold level of medical 
benefit. 1 will adopt Kamm’s notion of continued sentient life “of whatever kind is 
satisfactory” to those who want to lead it. Adequate conscious life is not measured 
prospectively by the quantity or quality of the hedonic experiences or personal 
accomplishments it may contain. The standard of future outcome for a candidate 
who passes the threshold level is his or her “subjective accommodation” to post- 
operative conscious life. Once it is determined that a person will benefit sufficiently 
from Resources in terms of likelihood and length of benefit, then they can be used to 
provide adequate conscious life even if the quality of that life is thought by others to 
be “less than objectively adequate.” 79 

The requirement that a person must want to benefit from Resources might be 
problematic. One can imagine someone whose physical health makes him a superb 
candidate for Resources but who suffers from depression. He may not care about the 
benefits he could derive from a transplant. If he lives long enough, he may change 
his mind. If he is treated with appropriate medication or psychotherapy, he may 
decide that a post-operative life is worth living after all. This case turns on the need 
to address the person’s depression in a timely and empathetic fashion. It does not 
require a transplant team to impose their preference for a life worth living when the 
person is incapable of forming one of his own. Still less would patient selection 
require the team to impose their preference on a person who is capable of forming 
one. 

The qualification that adequate conscious life must reflect a threshold level of 
medical benefit is another way of saying that the provision of Resources must not be 
futile. An egalitarian approach cannot simply ignore medical utility. The efficient 
use of Resources may not require us to realize maximum medical benefit, but this 
does not give us licence to subvert it either. A balance needs to be struck between 
the efficient realization of benefit and the values of the egalitarian ethos. We should 
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thus aim to realize sufficient utility from Resources above some threshold level of 
benefit. There is clearly no reason to provide treatment that lacks benefit, but 
determinations of the quality of conscious life should be left largely to the patient. 
What we mean in practice by the terms “medical futility” and “medical benefit” is 
not yet clear. As I will argue, this does not mean that consensus or adjudicated 
decisions are impossible. 

1.5 Conclusion 

I have attempted to formulate an egalitarian approach to patient selection. This 
approach requires an equal valuation of claims to life. It would aim to avoid 
productivity-oriented judgements of social or medical utility that might discriminate 
against elderly candidates for Resources. An egalitarian selection process would aim 
to respect the equal right of candidates to live when not all can live. This concern 
and respect would be given to all candidates regardless of the goods they may 
produce, their social standing or their remaining lifetime. 80 

A patient selection process should not be used to quantify the value of persons in 
a social calculus of productive merit. 81 Nor should it measure comparatively the 
value of lives in terms of prognostic measurements of likelihood, length or quality of 
medical benefit above a threshold level. Like Harris, I would stipulate that a patient 
must have some chance of “yielding some benefit” 82 from Resources before she or 
he could be a candidate in the selection process. Unlike Harris, 1 want to build in a 
threshold level of medical benefit to ground my approach. 

I have also been addressing the currency of egalitarian justice. 1 proposed equal 
opportunity for adequate conscious life above a threshold level of medical benefit as 
my equalisandum. This equalisandum is the fundamental aspect in which I think 
persons should be equal in the sphere of patient selection. This is an opportunity 
conception of equality. My aim is a respectful approach that balances equality, 
autonomy and fairness with the realization of sufficient medical benefit. Candidates 
should have fair chances to get Resources in a process that values each life as 
equally worth saving. 

I have questioned the idea that a greater expected outcome makes one candidate 
worth saving more than a candidate with a lesser expected outcome. A greater 
outcome may not add more value to a life if the provision of Resources is not futile. 
If Alice has a large expected outcome and Betty has a small one, then we can 
assume that Betty would likely prefer Alice’s larger outcome for herself if she wants 
to go on living. But it does not follow from the fact that Betty’s outcome is smaller 
that she is committed to the idea that Alice ought to be saved rather than herself. Nor 
should we be committed to that idea if we treat each with equal concern and respect. 

Contra Kamm, I have contended that the “good” of a patient selection process is 
not greater amounts of adequate conscious life. Rather, it is a distribution to each 
candidate of an opportunity for her unique life to be given equal weight and for her 
chance of continued existence to be equally respected. In my approach, valuing each 
candidate equally means disregarding outcome comparisons because the value of 
each life should not vary in terms of its length or quality. We should not value 
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persons’ lives in terms of their measurable levels of medical benefit once they are 
included in the candidate pool. Their inclusion means that they each have a 
significant expected outcome at or above some threshold level. My approach 
attempts to respect the common humanity of persons. 

Common humanity involves the capacity to feel pain, to feel affection for others 
and to desire adequate conscious life for ourselves. It also involves desire for self- 
respect and to be identified with one’s own intentions and purposes. We want to be 
identified with our own purposes and avoid being the unwilling instrument of 
someone else’s. This entails a capacity for reflective self-consciousness and the 
potential for agency. This does not mean that all persons are equal in the extent to 
which they realize this potential, but persons are at least equal in having that 
potential “to an indeterminate degree.” If these features are, to use Williams’ phrase, 
“universal to humanity ,” 83 then membership in a particular biological species does 
not define “what alone is common to all persons .” 84 

Applied to common humanity, the principle of equal concern and respect can 
support the precept that each person is owed an “effort at identification,” at trying to 
see the world from his or her point of view . 85 Applied to the tragic context of patient 
selection, the principle can support the precept that the desires of all candidates to 
pursue their conception of adequately conscious life should be given equal weight. 
Equalizing appropriately means equalizing prospect-regarding opportunity. Thus, no 
personally specific differential characteristics determine the final selection. Instead 
of selecting on the basis of contestable differences, we select on the basis of what 
unites us in a common humanity. 
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CHAPTER 9 



A THRESHOLD LEVEL OF MEDICAL BENEFIT 



1. INTRODUCTION 

A standard of medical benefit should be used at the first stage of patient selection. 
This could be a non-comparative criterion that judges patients on their own merits. 
Feinberg’s notion of a non-comparative criterion of justice is relevant here. 1 1 will 
draw an analogy between first-stage judgements of medical benefit and judgements 
of non-comparative justice. Then 1 will argue that a non-comparative level of 
medical benefit should acknowledge a wide range of claims to an adequate 
conscious life. 

A threshold level of medical benefit can exclude persons from the candidate pool 
whose notion of post-operative adequate conscious life falls below it. Such 
exclusions could reflect either a deliberative consensus or an adjudicated decision 
that treating such persons with Resources is medically futile. These exclusions do 
not conflate medical futility with rationing. One can justify these exclusions partly in 
terms of the obligatory goal of medicine to provide appropriate treatment. 

I also discuss the need for a deliberative democratic approach to determining this 
threshold that emphasizes public accountability as a benchmark for reform. Like 
Daniels et al., I see no reason for assuming that health care providers can be relied 
upon to act in ways that are fair to everyone. If every person has an equal claim to 
life, then such professionals should be deliberating with those who could be subject 
to this threshold level. Consequently, we should rely on fair democratic procedures 
for drawing it. 2 

1.1 A Non-comparative Threshold of Medical Benefit 

The principle of equal concern and respect does not require that we hold any 
response to Resources as a benefit that ought to be counted. Singer, McKie et al. 
argue that if Harris wants to be consistent, then there is no response too small to 
count as an opportunity for Resources. They claim that Harris cannot account for 
this problem. 3 They assert that Harris would “want to say that there is a threshold 
below which his argument is not valid” but that he would be inconsistent if he drew 
such a threshold. 4 

Harris admits that there will always be questions about whether some persons’ 
medical benefits are too small to count when others have benefits that are much 
larger. 5 These questions can be raised with or without a threshold level of medical 
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benefit. He concedes that most people’s intuitions suggest that really small chances 
of benefit are not worth providing, as opposed to taking. Neither are “very short” 
benefits such as “days or weeks.” 6 Kilner would agree. His research showed that 
physicians and medical directors in U.S. transplant and dialysis centres proposed 
minimum lengths of benefit of seven months for dialysis and two years for kidney 
transplants. 7 

My own position has four components: (1) candidates who need Resources are 
persons who can benefit at or above a threshold level; (2) the lives of those persons 
should be accorded equal concern and respect in patient selection; (3) there should 
be no second-stage comparisons of benefit levels that lead to prioritizing candidates 
by prognosis (i.e., by best outcome); and (4) candidates should, as far as possible, 
have equal chances to receive Resources. I am not convinced that consistency 
requires a vacuous notion of medical benefit, e.g., that any response to Resources 
amounts to a benefit worth providing just because someone asserts it to be. Even 
Harris is clear that people are “not morally entitled to have everything they want” 
from the health care system. 8 A threshold level of medical benefit would afford a 
basis for components (1) to (4). That threshold may exclude responses to Resources 
that are deemed to be futile and not worth providing despite the fact that some deem 
them to be benefits worth having. 

Harris’ arguments are problematic. He focuses on treatment responses that one 
might consider worth having at the expense of focusing on what makes a response a 
benefit worth providing. He is at least aware of this distinction. 9 Medical benefit 
might be one thing in a purely personal, existential sense (worth having) and be 
something else in a distributive sense (worth providing). Contra Harris, 10 one might 
be able to refer coherently to the magnitude of the response in determining whether 
it amounts to a benefit. 

If Harris had to sacrifice some consistency to provide a threshold level of medical 
benefit, then his position would not collapse entirely. If he drew such a threshold, 
then he would be no more compelled to prioritize by prognosis of best outcome at 
the second stage of patient selection than Childress was in his original essay. The 
magnitude of response to Resources need be measured only up to a sufficient 
threshold level. Comparativeevaluationsneednot be madebeyond that point. 11 

A threshold criterion could operate as a minimal, non-comparative standard for 
inclusion in the candidate pool. It would not have to be broken down into separate 
components of likelihood, length and quality of benefit that would be used 
comparatively to decide the final selection of candidates. It could assess patients on 
their own merits without reference to others. The point of this criterion would be to 
include anyone who will benefit from Resources in the candidate pool. Kilner’ s 
research shows that a threshold medical benefit criterion is advocated widely in the 
U.S. There is wide agreement that medical benefit both is, and should be, morally 
relevant. 12 

I see Feinberg’s notion of non-comparative justice as relevant here. His account 
can be summarized as follows. Comparative justice involves equality in the 
treatment accorded to all members of a given class. That equality can be unqualified 
or proportional but it always involves comparisons between persons. It can involve 
equality of share, opportunity or consideration, depending on the nature of the goods 
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or burdens distributed and the nature of the class in which the allocations occur. 
Principles of comparative justice all share the form of Aristotle’s paradigm: Justice 
requires that relevantly similar cases be treated similarly and that relevantly 
dissimilar cases be treated differently in direct proportion to the relevant differences 
between them. When the setting for justice is the distribution of divisible but limited 
goods or the assignment of divisible but limited chores, how much will be left for 
others is always relevant to the question of how much it would be just for any person 
to get. In some contexts, comparative justice may require an arbitrary distribution. 
“Sometimes distributive justice calls for purely arbitrary - that is, random - 
procedures for allocating indivisible goods or burdens .” 13 I think that the second 
stage of patient selection for Resources is one such context. 

In non-comparative settings, says Feinberg, justice does not involve comparisons 
with others. Hence it is not necessary to know what is due others in order to know 
what is due the person with whom we are dealing. Our judgement of that person’s 
due is based exclusively on data about her and will not be qualified, as a judgement, 
by new information about others. Feinberg then draws two distinctions. When our 
task is to make assignments, ascriptions or awards to a group of persons in 
accordance with non-comparative justice, “we compare each in turn with an 
objective standard” and judge each on his merits. When the object is to assess 
accurately the degree to which a person has an estimable quality, then the fairness or 
unfairness of a given grade assessment is of the non-comparative kind. 
“Noncomparative [s/c] principles... are irreducibly diverse in form as well as number. 
Some condemn the punishment of the innocent; some require that reasonable 
expectations not be disappointed .” 1 

The first stage of patient selection for Resources can be one such context of non- 
comparative justice. Childress’ original formulation of this stage is an example. A 
standard of medical benefit was not to be used to make interpersonal comparisons. 
The point of a medical benefit criterion was to include anyone who would benefit 
from Resources in the candidate pool. A candidate’s prospective response to 
Resources must register at or above the threshold level. This assessment is based 
exclusively on data about that person and will not be qualified by new information 
about others. 

One can draw an analogy between my approach to medical benefit in patient 
selection and guilt in criminal law. Guilt is non-comparative in a similar way. It is a 
first-stage determination that imparts criminality to a motive or act and renders the 
person amenable to legal punishment. To be guilty is to have committed a crime . 15 
One is either guilty or not. Punishment, like a medical utility approach to final 
selection, is a second-stage, comparative notion. Punishment follows a 
determination of guilt. As Feinberg points out, we then have to determine how much 
punishment is the correct amount. Its degree must be proportionate to the gravity of 
the offence . 16 Like interpersonal comparisons of medical utility, one’s punishment is 
more or less. 

Harris leaves himself open to the charge that any measurable response to 
Resources must count as a medical benefit when he states that it is “for the 
individual to decide” whether brief remissions such as “hours or days” are worth 
having. He then makes a point of avoiding the implications of this “delicate point” 




136 



Chapter 9 



by affirming that it needs “more discussion .” 17 Harris has not probed the distinction 
between a physiological effect of Resources and a medical benefit worth providing 
with them. 

Harris does not have to propound a vacuous notion of medical benefit. Medical 
benefit does not have to be a matter of personal whim before Harris can argue for 
equal concern and respect in patient selection. Harris does not deny that decisions 
can be made about whether a person’s claim on the health care system is sufficiently 
important to be regarded as equal to the claims made by others. Nor does he deny 
that some claims can be refused “because some fair procedure has chosen between 
claims in circumstances in which not all claims can be met .” 18 

The QALY supporters assume that Harris’ position collapses into the absurdity 
of counting any response to Resources, such as a few hours or days, as a benefit. But 
counting physiological effects need not be equivalent to benefits that count. We need 
not rule out the notion of physiological responses that do not amount to even 
nugatory medical benefits. In short, we need not rule out a dividing line between 
responses that are medically futile and responses that are medically beneficial. The 
fact that Harris draws no such line does not mean that it could not be drawn. Nor 
does it mean that he is committed to advocating the provision of futile medical 
procedures simply because a person believes that he will benefit from receiving 
them. 

A threshold level of medical benefit would be a sensible qualification to Harris’ 
position, although it would not enable him to obviate the big differences problem. It 
would enable him to counter two criticisms of his unmodified position: first, that any 
response to Resources might constitute a benefit, and second, that there can be no 
threshold level of medical benefit below which physiological responses do not 
count. 

Harris has professed his attraction to the idea of something like a threshold 
plateau of medical benefit. If a person’s response reaches this plateau, then the 
strength of reason to provide Resources would not increase despite increments in 
benefit. Thus a provider would have as much reason to give a heart to one candidate 
if her benefit was sufficient, even though giving it to other candidates would realize 
more benefit. Harris speculates that such a threshold might be supported by “some 
overarching theory of distributive justice,” although he does not pursue this idea . 19 

It might be supported by a deliberative democratic process that I will outline 
below. Harris’ equal opportunity approach might support such a plateau if he 
distinguished between futile and beneficial treatment. Futile treatment may induce a 
physiological response, but not every response amounts to a benefit. The deliberate 
provision of a futile surgical procedure is inappropriate. It is arguably not even 
treatment. In Harris’ approach, the plateau could operate in a way similar to a non- 
comparative standard of justice. 

1.2 Medical Benefit as the Janus Face of Medical Futility 

By one definition, a futile treatment does not benefit a patient. Medical futility is the 
Janus 20 face of medical benefit. The medical futility debate is also a debate about 
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when medical benefit begins. If physicians disagree on what constitutes futile 
treatment, then they can also disagree about when treatment becomes beneficial. If 
physicians cannot agree on a threshold level of medical benefit, then we might 
question their value judgements that some levels of response do not amount to 
benefits worth providing. 

I contend that a patient selection process is amenable to a threshold level of 
medical benefit even though there seems to be no practical consensus on what that 
level should be for different Resources. This reflects the ambivalent state of public 
and medical opinion before it reflects a flaw in patient selection. It does not change 
the fact that there are growing pockets of evidence-based excellence in medical 
practice. I would argue that organ transplantation is one of them. But the notion of 
medical futility remains elusive . 21 Even though physicians can be adept at predicting 
when some treatments will work well, it seems that they still cannot agree on what 
they mean by futile treatment in any but the least controversial sense of that term. 

Medical futility in that sense amounts to treatment that has no pathophysiological 
rationale . 22 This refers to physiological futility, or treatments “that have no chance 
of achieving the physiological ends for which they were designed .” 23 Simply put, the 
treatments will not work. Providing cardiopulmonary resuscitation on a patient who 
expired three hours ago is futile in the sense that it is without a relevant effect, i.e., it 
woidd not restore heartbeat and circulation . 24 So is providing surgery for persons 
who do not have the problem for which the surgery is usually indicated . 25 Coronary 
bypass operations are not performed to cure hernias. There is surely no rationale in 
providing Resources to a person who will not survive the transplant procedure. That 
rationale has been thwarted by the stage of the patient’s illness. There would be 
measurable physiological effects induced by these surgeries, but they would not 
amount to benefits. 

This type of example rarely captures the contentious issues in the futility debate. 
Physiological futility maintains semantic integrity but it actually encompasses an 
extremely limited number of clinical cases. Spritz claims that it would not contribute 
to the development of ethical standards for limiting treatment “as there is already 
consensus that there is no duty to provide treatment that lacks benefit .” 26 Some 
claim that the value of considering physiological futility is that it helps to distinguish 
between treatments that induce mere effects and treatments that induce benefits . 27 It 
may also clarify the appropriate use of the word “treatment.” There is no question 
that physicians are not morally obligated to provide pointless interventions for mere 
effect. These cases arguably make physiological futility more of a logical notion 
than a moral one. While they may provide a moral justification for withholding 
treatment, they also involve an elucidation of the use of the word . 28 

One cannot treat a person who is not ill, or for an illness that the person does not 
have. If the person is ill but the medical intervention has no physiological 
connection with the illness, then one is not treating that person in any but (at best) a 
placebic sense of the term “treatment. ” I suggest that a physician is not treating a 
person in a pathophysiological sense if she prescribes antibiotics for a viral sore 
throat. There is no pharmacological connection between the treatment and the 
illness. Medicine is not committed to providing any intervention that a patient may 
regard as good . 29 It is not so much that we ought not to treat a person for an illness 
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he does not have, but that we cannot. This kind of strict physiological futility 
attempts to answer the question “When (logically) can we treat ?” 3 

Physicians who allege futility seldom justify that claim by saying that they 
cannot treat the patient. The circumstances under which they would say this are very 
limited, e.g., “I am not obligated to do cardiopulmonary resuscitation (CPR) on this 
patient because, as a plain matter of brute fact, it simply won’t work.” That is not a 
value judgement. It is rather a recognition of fact. Nelson notes that this kind of 
futility seems to have “a little moral magic to it,” largely because it relates to the 
powerful “ought implies can” principle in ethics. But that principle seems not so 
much a value judgement about which reasonable persons may differ as a “principle 
of moral rationality which it seems flat-out silly to deny.” What could it mean to 
claim that a physician is obliged to perform some task that she simply cannot do? 
Nelson concludes that the cases which actually drive the futility debate have little to 
do with “ought implies can .” 31 

We can surely draw a threshold level of medical benefit for Resources by ruling 
out transplants that are physiologically futile. Non-comparative judgements about 
these futile transplants can be made regardless of scarcity. This threshold level 
would rule out those patients who would be excluded if Resources were plentiful . 32 

But medical futility, like medical benefit, is a value-laden term 33 that is variously 
interpreted, in terms of both what counts as a benefit and what counts as sufficient 
evidence of lack of benefit . 34 We can see a reflection of this in the punishment 
analogy. Feinberg observes that definitional questions can make punishment 
theoretically puzzling and morally disquieting . 35 In the practical context of legal 
adjudication, decisions often hinge upon which definition of punishment a judge’s 
ratio endorses . 36 If we ignore examples of strict physiological futility, then we can 
see that the concept of futility has been “fraught with confusion, inconsistency, and 
controversy .” 37 

Medical futility in the contentious sense troubles the notion of effect versus 
benefit when there is a pathophysiological rationale for a treatment. These cases 
involve treatment that will have some effect on the patient, but the extent or nature 
of that effect makes the medical goal controversial . 33 Medical futility in this sense 
amounts to quantitative futility and qualitative futility. Quantitative futility refers to 
treatments that have a rare or low likelihood of success. There is neither professional 
nor community consensus on what percentage likelihood of success makes a 
treatment worth providing . 39 Schneiderman et al. propose that a treatment is futile if 
its percentage chance of success is less than one per cent . 40 Disputes about the 
estimated percentage chances of success based on different outcome studies would 
be scientific. But if the patient and clinician simply disagree over whether an agreed 
upon one-in-one-thousand chance is worth it, “the dispute is not scientific, but 
valuative .” 41 

Qualitative futility highlights value differences between physicians and patients 
that are even more contentious. It refers to treatments that will have the effect of 
prolonging life but result in a length or quality of life that is deemed too marginal to 
amount to a benefit worth providing. If a mentally capable patient or surrogate 
decides that this effect is not worth having, then she can refuse the treatment. 
Controversy can arise when the physician decides that the effect is not worth 
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providing but the mentally capable patient or surrogate believes that it is worth 
having (or vice versa). Nelson argues that the “real basic principle behind futility is 
something like ‘ought implies it’s worth it,’ and what is or is not worth it seems just 
the kind of thing about which people of good will may disagree .” 42 

Qualitative futility embraces a number of possible moral attitudes to treatment, 
none of which necessarily involve treating persons for illnesses that they do not 
have. Qualitative futility attempts to answer the question “When (morally) may or 
ought we to withhold treatment ?” 43 This type of futility can be reflected in a 
decision that the effect of a treatment is so small that it should not be provided . 44 A 
candidate could be denied Resources if the effects they would induce given his 
clinical condition are held to be problematic and limited. This determination is often 
“the essence of the futility analysis.” 5 It can amount to a physician’s value 
judgement as to whether certain responses are worth providing, as opposed to 
having. This may involve a physician’s determination that some lives are not of a 
quality worth living . 46 

Thus a physician might say to a patient: “I can’t say that this treatment won’t 
work, but I will say that it won’t work well enough to induce an effect that amounts 
to a benefit worth providing to you or to anyone else.” If physicians cannot agree on 
this qualitative notion of medical futility, then it should be no surprise that they 
might have difficulty agreeing on a threshold level of medical benefit. 

Jonsen et al. note a growing consensus within the medical community that the 
“attainment of the single goal of prolonging life when progressive and critical 
deterioration of major systems seems to be leading to inevitable death is not an 
independent and overriding goal of medicine .” 47 There are, of course, physicians and 
patients whose disagreement with this claim drives the futility debate. Tong urges a 
sober assessment of this disagreement. Exceptions aside, Tong argues that what 
“most patients (and most physicians qua patients) count as non-beneficial [futile] 
treatment is what most physicians regard as medically inappropriate treatment. Most 
patients do not want treatments that do not work at all or that do not work well .” 48 

While physicians are obligated to respect a mentally capable patient’s treatment 
refusal, writes Tong, they are under no obligation to respect every patient’s demand 
for “the latest treatments or most unconventional therapies for whatever ails them.” 
This would not be good medical practice. When a patient requests a treatment, a 
professional condition for providing it is either an established or theoretical basis for 
the request. Even those who believe that patients should have the final say in futility 
decisions when the question is about whether small responses are worth providing 
concede that patients “have no right to demand medically inappropriate treatment.” 
Put another way, medicine is not practised on the assumption that patients can define 
the terms “treatment” and “medical benefit” any way they wish. If medicine were so 
practised, then there would be no limits on the use of those terms . 49 

If we justify the provision of treatment solely by the patient’s preference for any 
effects it will induce, then we are surpassing the demand that patients be provided 
with treatment appropriate to their illness. Carried to its logical extreme, this could 
involve treating patients whose illness precludes the realization of the therapeutic 
aim of the treatment. This would involve using the term “treatment” in a most 
unconventional way . 50 
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One can distinguish between subjective and objective standards of care. A 
subjective standard of care could be patient centred. It could purport to justify the 
provision of treatment solely by the patient’s preferences. This would involve the 
provision of anything that a patient might assert to be good for him or her. But 
medicine is not committed to doing this. It would reduce physicians to being the 
instruments of their patients’ preferences. It would, says Rhodes, absolve physicians 
from any responsibility for what they do . 51 It would also obviate established 
therapeutic goals and professional standards of practice. An objective standard of 
care should not obviate patients’ preferences, but it requires that treatment fall 
within the bounds of established medical practice. This would require that treatment 
be used by at least “a respectable minority” of expert practitioners . 52 It would also 
require that treatment be used a certain way, i.e., that its use reflect appropriate 
medical goals . 53 Thus one can distinguish between the curative goals of 
transplantation and the solicitous goals of palliative care for the dying. 

Could we derive strong normative implications from the fact that transplantation 
has therapeutic goals in current medical practice? Not without a second premise that 
is normative, i.e., that subjecting patients to invasive but non-therapeutic treatments 
is wrong. We might then conclude that medical practitioners should aim to realize 
appropriate, therapeutic outcomes. 

Although Tong recognizes that what counts as medically inappropriate or futile 
treatment is far from settled, she offers two possible exceptions. First, the “emerging 
[professional] consensus” that it is medically futile to aggressively treat patients in a 
persistent vegetative state, since “for all practical purposes” they are brain-dead. 
Second, the emerging consensus that it is medically futile to attempt to resuscitate 
patients “with certain advanced, progressive, and ultimately lethal chronic illnesses 
since their chances of responding positively to CPR are next to zero .” 5 

To these examples I would add a third. It is medically futile to perform transplant 
surgery on a patient who will not survive the immediate period of post-operative 
intensive care . 55 Recent procedure requires heart recipients to be fully ventilated for 
two to five days after the surgery as a requirement for stabilization leading to 
discharge. “After two to five days, stable transplant recipients are transferred to a 
surgical floor to begin a programme of education and cardiac rehabilitation.” All 
central and venous tube lines are removed at this point . 56 Suppose that the patient 
will technically survive the operation but will not survive the period during which 
clinical staff ensure that the surgery was successful. A patient who is not predicted 
to survive the post-operative period of intensive care will not realize the therapeutic 
goal of transplantation. 

According to some stipulations, that goal is to enable patients whose life 
expectancy would otherwise be measured in weeks or months to extend their lives 
for a period of years without organ disease . 57 Wasting Resources on futile 
transplants is wrong. So we should set threshold limits to distinguish futile 
transplants from beneficial ones. This therapeutic goal begs the question as to why 
we should mandate years instead of months. The question is justificatory. While 
there is no absolute justification for years over months, I will suggest below that 
such goals might be justified deliberatively. 
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As treatment, the goal of transplantation is not to place a patient in an ICU where 
she will live no longer, or not as long, as she would have lived without Resources. 
The medical provision of care is not equivalent to effecting a cure. Dying patients 
can be treated with forms of palliative care even though they cannot be cured . 58 But 
transplantation was never intended to be a form of palliative care. I argue that 
performing this surgery on a patient with no reasonable prospect of surviving the 
ICU support amounts to practising surgical technique as opposed to a legitimate 
provision of surgical treatment. It would amount to a deliberately futile, wasteful use 
of Resources. It would, in short, be bad medicine. 

This proposed threshold would exclude only those who are very close to death. It 
would not meet the QALY supporters’ retort that Harris cannot propose a threshold 
level that would rule out small survival periods like days or weeks. What if someone 
would survive only a week after discharge from the ICU? 

There could be nuanced thresholds of medical benefit applied at different levels 
of clinical concern. Some criteria of physiological futility can be stricter than 
thresholds of benefit for various interventions. Resources will not work at all if 
futility is physiological, but they may not work well enough above that level to be 
regarded as anything more than a wasteful demonstration of surgical technique on a 
candidate whose death would still be imminent after a transplant. We might see a 
starting point for deliberation here: prospective medical benefit from Resources 
should at the very least enable the candidate to live with adequate consciousness 
longer than the period of time used in an imminent death criteria to save those 
thought to be closest to death (say, two weeks). I noted above that an example of 
futility could be a patient who will not survive the immediate period of post- 
operative intensive care. 

This surely begs a higher threshold that could be applied to those whom we 
expect could not live outside the intensive care unit after transplantation. The 
challenge here might be to avoid questions about whether we think it likely that 
persons will actually comply with all facets of the necessary follow-up. An 
egalitarian would want to preserve some sense of a line between medical benefit and 
social value judgements. But we would still have to deliberate about how long we 
should expect patients to survive with Resources. Again, complete consensus may 
not be necessary. Even deep disagreements might be adjudicated through a fair 
procedure in a deliberative democratic process. We have good reason to avoid the 
futile and wantonly capricious use of Resources. 

Moving away from physiological futility can involve contentious value 
differences about whether responses to treatment that some might consider worth 
having amount to benefits worth providing. The internal goals of medical practice 
might still be relevant here. 

The medical futility debate does not preclude the possibility of consensus or a 
fairly adjudicated decision on a threshold level of medical benefit. As Schneiderman 
notes, there is an important heuristic value to the search for a definition of medical 
futility. It will encourage the growth of evidence-based medicine through clinical 
trials and retrospective studies. This research would better enable us to define which 
treatments are unsuccessful. It could also provide a rigorous clinical basis for 
consensus on standards of care and the benefits of treatment. “And just as we 
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struggled only a few decades ago to reach an acceptable definition of death, we 
should not be discouraged today by the difficulty in reaching a consensus on a 
definition of medical futility .” 59 

This definition could better enable us to propose threshold levels at which 
benefits worth providing begin. The development of these definitions raises policy 
questions about who should draw the line and how that line should be ratified as 
reflecting either a consensus or an adjudicative process of decision-making among 
the relevant parties. Harris indicates partial answers to these questions. As to who 
should draw the line, Harris’ position clearly requires input from persons who are 
current or potential candidates for Resources. These would be persons whose lives 
could be on that line. Harris would surely favour bilateral discussions between the 
community and health care providers about what constitutes a sufficient benefit 
worth providing. Since we would be dealing with questions about the meaning and 
worth of individual lives, there is no good reason to assume that physicians have 
either the expertise or authority to justify the unilateral imposition of their 
judgements . 60 

As to how the threshold should be ratified, Harris seems to favour public 
consultation. He concedes that we can argue about “the objectivity of the size of the 
benefits.” Further, “this may be an objective matter in that a vast majority would see 
small chances or short periods of remission as worthless, or worth less .” 61 This can 
involve “assessing when needs are equally urgent or important. ..and it does not 
preclude the possibility of deciding that claims cannot be met because they are not 
equally urgent or equally important.” Again, Harris is clear that people “are not 
morally entitled to have everything they want” from the health care system . 62 He 
suggests that a public referendum might allow such an issue to be thoroughly 
debated . 65 A proposed threshold level of medical benefit would be another “stall in 
the market place of ideas which must attract customers by the appealing nature of 
the wares it offers .” 64 

A public consultation approach is not without its critics . 65 Even Harris notes that 
a public policy consensus can still be ethically evaluated . 66 Still, this approach has 
been seen to be effective in other contentious areas of bioethical concern. Kilner 
claims that California’s Natural Death Act 67 reflects a broad measure of public and 
professional consensus on the ability of clinicians to reliably determine “imminent 
death .” 68 Like Schneiderman, Jecker contends that a “good model to follow” in the 
medical futility/benefit debate is “the definition of death in terms of brain death 
criteria.” The definition of death was originally “ambiguous and disputed.” Critical 
ethical debate allegedly resulted in a policy consensus between health care providers 
and others . 69 This consensus was supposedly reached after a decade of “vigorous 
societal and professional” action . 70 While the extent of public involvement in this 
debate has been challenged , 71 U.S. legislation adopting a uniform definition of brain 
death has been passed by all but three states . 72 

One can always propose measures to increase public input in such debates, but a 
deliberative approach could move us towards decisions on medical futility as well as 
threshold levels of benefit for Resources. Despite their possible shortcomings, 
openly acknowledged health care policies in the context of public debate may 
provide a democratic move towards “a more consistent and ethical system of health 
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care.” 73 Amy Gutmann and Dennis Thompson have proposed an approach to making 
this move. 

1.3 The Deliberative Democratic Approach 

Gutmann and Thompson reason from the premise that the moral authority of 
collective policy judgements depends partly on the moral quality of the process by 
which persons reach them. They argue that deliberation is the best way for persons 
to resolve their conflicting value judgements, not only about politics but also about 
the process by which policies should be adopted. They term this a deliberative 
democratic approach. 1 suggest the need to deliberate about a threshold level of 
medical benefit worth providing from Resources. It arises in political circumstances 
that are unlikely to disappear: scarcity and conflicting values. There is no immutable 
template for drawing this threshold and the relevant moral landscape is not one 
where the syllogism rules. 74 

Gutmann and Thompson’s approach consists of six principles. The first three are 
reciprocity, publicity and accountability. They are the chief conditions that regulate 
deliberation. The other three are basic liberty, basic opportunity and fair opportunity. 
They are the key components of the content of deliberation. They refer to the 
standards that we must not violate in order that policies can be justified provisionally 
to the persons who are bound by them. 75 

These six principles interact. Gutmann and Thompson argue that mutually 
acceptable justification is attainable if persons are willing to respect these principles. 
They are neither exclusively substantive nor exclusively procedural. Each of the 
conditions of deliberation has substantive and procedural value. Each element of the 
content depends on deliberative procedures to advance a shared understanding of its 
substance. These principles do not guarantee morally right results, but they offer a 
justifiable way of reaching mutually justifiable policies. This approach posits a 
process in which deliberators move back and forth between these principles and 
considered judgements about particular circumstances. Each principle can be 
successively modified in light of an appraisal of the other. Gutmann and Thompson 
regard this process as an informal reconstruction of a form of moral reasoning 
familiar in everyday life. This reasoning seeks common ground and attempts to 
minimize the range of disagreement. The authors note the efforts of the Oregon 
Health Services Commission in the early nineties as one approximate example of 
their approach. While deliberation “may not have produced the best possible 
solution to health care priorities in Oregon.. .its results were probably no worse than 
less deliberative means would have achieved, and [it] surely advanced public 
understanding further.” 76 The deliberative democratic approach is not limited to 
Gutmann and Thompson. It is a “family of views” that Bohman claims has “come of 
age.” 77 

I think this approach could be applied to the public determination of a threshold 
level of medical benefit for Resources. Consider Diana Brown, who was the first 
known U.S. woman to die of end-stage liver disease after Arizona refused to fund 
transplants in 1987. The request she made to the state is illustrative: “If a [liver] 
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transplant isn’t necessary I don’t want it. But if it is the only solution, I would like a 
chance for a chance This was a request for an opportunity to live a normal life, no 
more or less than the chance that healthy persons have . 78 Gutmann and Thompson 
refer to this as the “intuitive core” of an egalitarian defence of equal opportunity. A 
deliberative democratic approach should constrain itself by reflecting on the value of 
equal opportunity . 79 

Gutmann and Thompson regard egalitarianism as “extravagant in its devotion to 
opportunity.” This devotion could require so much investment in health care that 
governments might not be able to provide other important opportunity goods such as 
education. Or, if citizens agreed on a standard for allocating investment among all 
basic opportunity goods, this devotion could require the government to neglect other 
social goods that drive the consumer economy. Therefore, a democracy needs to 
limit the demands of egalitarian opportunity. Notable attempts to do so have made 
the “bottomless pit” of the opportunity principle less threatening while making the 
principle less determinate. "The boundaries of an opportunity principle are best set 
by well-informed moral discussion in the political process .” 80 

It is through deliberation that accountable public officials and citizens can best 
decide which basic opportunity goods should have priority. Basic opportunity goods 
are those necessary for enabling us to live a good life. Liver transplants, unlike 
prenatal care, are not usually considered to be basic opportunity goods. But we 
usually consider prenatal care a basic opportunity good, not because it is necessary 
to extend the lives of most children “but because some children will not live even 
minimally decent lives without it.” Once we recognize this, “then the door is open to 
the claim that liver transplants should be considered a basic opportunity good, which 
a democratic government is morally bound to cover if it can .” 81 

The contentious problem for an opportunity principle arises when it is expected 
to determine the level at which any given good should be provided. A basic 
opportunity principle for patient selection will be naturally constrained, since the 
level is determined by scarcity. To preserve its “egalitarian thrust,” the principle 
should require that the level of basic opportunity be equal for all persons. Hence my 
claim that it has to be based on a level of medical benefit at or above which each 
candidate will have an equal opportunity for a transplant. 

Determining this threshold level is not a matter of devising some immutable 
standard, objectively determined outside the deliberative process. This threshold 
must be publicly proposed and debated, consistent with the requirement of 
reciprocity among deliberators. How would citizens have felt about providing a 
transplant to Diana Brown if she was not likely to have lived six months? Through 
accountable public deliberation, we could aim at finding a threshold level that 
constrains the scope of equal opportunity in patient selection. It should be mutually 
acceptable to morally motivated persons, regardless of their differences in income, 
race, health or disability . 82 

There is an emerging opinion that greater attention to dialogue and process can 
minimize many of the value differences that drive the futility debate. The ultimate 
question is not whether a futility policy is value-neutral, but whether it is based on 
defensible values that strike a balance between patient autonomy and professional 
integrity. This balance might be struck through a deliberative process that turns on 
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“respectful discussion and [the] mutual exchange of views and values.” The 
“Houston approach” to futility might be one example of a policy that has been fairly 
successful in minimizing these differences. It allegedly developed from “a fair and 
open process of determining futility” that was based on the values and opinions of 
diverse community groups, institutions and individuals. It allegedly avoided “a more 
limited viewpoint reflecting one hospital or one particular professional group.” 83 
This type of example could augur well for the relevance of Gutmann and 
Thompson’s notion of deliberation, which is a principled approach to a dialogical 
process. 

Finally, a deliberative democratic approach is not wedded to the idea of 
achieving consensus. In an adjudicative conception of deliberative democracy, the 
point is to umpire what Gaus terms “our inevitably conflicting judgments about what 
is publicly justified.” 84 

While this approach could inform the setting of a medical benefit threshold for 
Resources, deliberators would still be drawing a line in the sand. One line of 
criticism could hold that the threshold is arbitrary, that we have no good reason for 
setting it at six months of life outside the intensive care unit instead of four months, 
or three. Arbitrary standards might be seen as begging more questions than they 
resolve, and thus be evaluated as bad standards. I think this line of critique might 
beg some questions of its own. 

First, as noted by Brunk, Haworth and Lee, even threshold standards that are not 
set by appealing to principles or objective considerations can be “arbitrary when 
compared with certain alternatives and not at all arbitrary when compared with 
certain others.” Think of risk assessments of cancer from exposure to herbicides. We 
might set an “acceptable” level of cancer risk from exposure at one- in- a- million. 
Any risks below that threshold are unacceptable and so, from a regulatory 
perspective, are the herbicides that present them. This invites the charge that we can 
give no reason for setting the cutoff slightly above or below one- in- a- million, e.g., at 
one- in- 999,999. Brunk et al. argue that while this arbitrariness occurs within a 
middle range, it seems reasonable to claim that there is no arbitrariness at either end 
of that range. We cannot give an absolutely conclusive reason for preferring a one- 
in-a-million to a one-in-999,999 chance, but our preference would be clear if we had 
to choose between risks of one - in - two and one - in - one - million. We just do 
not need persuading that a fifty-fifty chance of cancer is too high and that it is much 
more reasonable to pick one- in- a- million as the “acceptable risk cutoff.” 85 

Second, there is nothing necessarily bad about arbitrary limits. Through 
processes of law reform and policy development, we regulate much of our civic life 
in terms of standards that can be seen as arbitrary. We could always set the age of 
majority slightly higher or lower than we have. Brunk et al. invite us to think about 
speed limits. We can assume that there is no reason for setting the limit at 100 rather 
than 101 or 99 km/hr, or even 105 or 95, as long as there is a uniform limit 
throughout the jurisdiction. “The important underlying consideration is that even if 
there is no reason for preferring one of these numbers to any of the others, there is 
good reason for having a speed limit.” 6 Consequently, the fact that it could be just 
as reasonable to set a different limit works both ways. We would be just as 
reasonable to pick 100 as we would to pick another number closely above or below 
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it. But we do have good reasons for not picking numbers that vary too much from 
100. We do not need much persuading that speed limits “of 200 or 30 are 
unreasonable on the expressway.” 87 

We do, I think, have at least one good moral reason for setting a threshold level 
of medical benefit from Resources: we ought not to waste them when lives are at 
stake. If democratic deliberators set that level at, say, eight months of post-transplant 
life after discharge from hospital, then that limit will be arbitrary within some 
middle range. But that does not mean the limit should be rejected. Since arbitrariness 
works both ways, there is no reason for choosing it or any other limit within a 
middle range. That fact, together with the premise that some level should be set, 
forms an argument for a threshold limit of medical benefit. 88 

1.4 Conclusion 

Harris upholds his commitment to the equal value of lives by distinguishing between 
a continuing life and its measurable circumstances. If the provision of Resources 
recognizes the equal value of lives, then for Harris the measure of good to be 
achieved resides neither in the percentage chance of achieving a benefit nor in its 
objective length or quality. These measurements can vary but the equal value of the 
lives to which they apply should not. This is why Harris believes that the 
counterintuitive consequences of equally respecting small chances or periods of life 
are more apparent than real. 

I suggest otherwise. The consequences of providing Resources to those for 
whom they constitute futile treatment are very real. I have argued that affording 
persons equal concern and respect does not require providing them with any 
treatment they may wish. Nor does it require allowing patients to unilaterally define 
medical benefit. If reasonable persons can deliberate democratically and reach 
consensus or an adjudicated decision on a threshold level of medical benefit, then 
equal concern and respect do not require that every person assessed for Resources 
must pass it. Even Harris has noted that the continuation of an adequately conscious 
life must be on a plateau of medical benefit if anything is. 89 

A threshold level of medical benefit would not resolve all of the differences 
between QALY supporters and Harris. They would still occupy separate stalls in the 
marketplace of ideas. But a threshold would provide a foundation that separates the 
futile treatments from the beneficial ones. This foundation could be used in 
arguments to justify further levels of discrimination between magnitude, quality, 
likelihood and length of benefit. It could also be used in arguments to justify an even 
playing field for equal opportunity. At the micro level, it is arguably more 
egalitarian to use it in patient selection as a kind of non-comparative threshold 
standard of first-stage inclusion for anyone who will benefit from Resources. I think 
that Harris’ position is amenable to this use of a threshold level if a workable 
distinction is made between the physiological effects of Resources and those 
responses that amount to benefits worth providing. 

A non-comparative threshold of medical benefit is not a guaranteed solution to 
the conflation problem. Some social value judgements may reflect personal 
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preferences that no carefully monitored policy can prevent. But the application of a 
non-comparative threshold may facilitate the scrutiny that is required to counter 
them. An interesting policy question is whether there should be two phases to this 
threshold that apply respectively to (a) referring physicians and (b) transplant 
centres. The option of developing uniform clinical criteria for transplant referral and 
assessment merits serious consideration. 
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CHAPTER 10 



WAITING LISTS AND LOTTERIES IN PRACTICE 



1. INTRODUCTION 

Since the conflict of life with life precludes equality of either economic resources or 
welfare, I want to equalize prospect-regarding opportunity for adequate conscious 
life. This equalisandum does not make final selection contingent on the different 
personal characteristics of most candidates. Instead, it treats their lives as equally 
worth saving by respecting their common humanity. 

But what means of selection best affirms this opportunity in a manner consistent 
with my egalitarian ethos? While I think that this means should also be chosen 
through a deliberative process, I propose random selection by lottery. 

But defending this proposal is beside the point if time on the waiting list is a 
better means of random selection. The notion of first come, first served certainly has 
a stronger appeal to common morality. It is somehow less disturbing. It reflects 
customary practice and pledges an orderly but random sequence of fair chances. By 
contrast, the lottery seems an affront to this intuitive sense of etiquette. Why resort 
to a counsel of despair when we can simply wait our fair turn? 

If our turn is not fair, then waiting will not make it so. In principle, waiting lists 
augur fair turns. In practice, they usually do not. I want first to elucidate my reasons 
for thinking this. I want then to look at how lotteries are actually used to allocate 
other types of Resources. Given these examples, organ lotteries could be a strong 
affirmation of some very basic and recognizable moral values. Lotteries that affront 
our moral sensibilities might have more to do with profit margins or literature than 
with saving lives when Resources are unavoidably scarce. 

1.1 Deconstructing the Waiting List 

A first come, first served approach has been advocated as a kind of random selection 
by time. 1 We saw that Childress originally endorsed it as his preferred means of 
random selection. 2 But one can argue that first come, first served is not a form of 
random selection. Rather, it can systematically favour those with the means, 
financial and otherwise, to get early diagnoses or get registered on one or more 
waiting lists. It can also favour those who are geographically located near transplant 
facilities. Ubel and Caplan observe that under a regional allocation system, 
“patients’ chances of living or dying are shaped more by where they live than by 
how urgently they need a transplant. The system also allows some patients to 
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increase their odds... by listing themselves at more than one transplantation center in 
different regions ....” 3 

If a truly random selection procedure is not open to undue influence by patients 
or physicians, then a first come, first served approach fails Kilner’s manipulation 
test. The time at which a patient is referred for treatment is far from random. It can 
depend on such factors as where one lives and available transportation. While these 
problems can be overcome by wealth, those with greater wealth have better access to 
health care generally and to referral networks in particular. Physicians might be slow 
to refer patients or have biases that delay some referrals. Kilner avers that lotteries 
are not nearly as vulnerable to manipulation as first come, first served waiting lists. 
“Computer-generated random selections can do away with many problems, and 
other sources of tampering are more easily discovered than are the innumerable 
sources of manipulation that call into question a first come-first served approach .” 4 

If a random selection procedure should be clear about what it is trying to 
accomplish, then a first come, first served approach can also fail a confusion test. 
Lotteries are exemplary in their salience. They are simple, mechanical and 
universally applicable . 5 Although a lottery usually gives equal chances, a weighted 
lottery might be no less salient. 

The aim of a first come, first served approach is not as clear. It seems aimed at 
rewarding those who have borne the burden of waiting the longest. But there are 
different interpretations of who should receive treatment on this approach. It could 
be the first person who consulted a physician, the person first referred for a 
transplant or the person who first deteriorates to the point of imminent death . 6 If an 
egalitarian is concerned with equalizing in an apposite way, then one can argue that 
a first come, first served approach does not equalize at all. 

If not, then time on the waiting list is hardly the fairest means to break a tie. Nor 
is it a relevant difference that always permits fair distinctions between candidates. 
Better to use a means of final selection that does not reflect the unfair background 
conditions from which the waiting list has emerged. Some may have to wait longer 
than others, given the luck of the draw, but waiting lists do not guarantee equal 
waiting times either. Suitable candidates deserve fair, and usually equal, chances for 
Resources, but I want to argue that no amount of waiting by itself makes one 
candidate deserve Resources more than another . 7 

Recent reforms to the United Network for Organ Sharing (hereinafter 
abbreviated as UNOS) liver allocation rules aim to reduce the number of candidates 
who die on the waiting list by minimizing the relevance of the time they spend on 
it . 8 They also show that Kilner’s concerns about manipulation are well-founded. 
Indeed, the problems with the former system of using time on the waiting list are 
notorious in the transplant community. Many transplant centres became adept at 
placing candidates on a waiting list as early as possible. This was supposed to make 
it more likely that they would receive Resources when they most needed them. It 
actually meant that sicker persons with less access to health care were more likely to 
be listed later, thus putting them at a disadvantage . 9 

In fact, the tactic could have increased some candidates’ chances of getting a 
transplant before they needed one. This could have lessened other candidates’ 
chances of getting a transplant when they did need one. Preveniently listed 




WAITING LISTS AND LOTTERIES IN PRACTICE 



155 



candidates might still be active in the community. Because waiting time carried 
greater weight, a healthier candidate for whom Resources were still elective could 
take priority over a candidate clinging to life on a respirator. In some cases, “quite 
healthy” candidates were put in intensive care units simply to get increased 
priority. 10 Given the importance of waiting time in the former system, a person could 
be summoned for a transplant from the golf course when a sicker candidate in 
hospital was bypassed because she had not waited as long. 11 

The new allocation rules aim to prioritize liver transplant candidates more 
“objectively.” The Model for End-stage Liver Disease (hereinafter abbreviated as 
MELD) uses common tests based on laboratory values for creatinine; prothrombin 
time, which measures the liver’s ability to make blood clotting factors; and bilirubin. 
These values can be standardized for all hospitals. The tests will give candidates a 
numerical score that ranks them on a continuous scale of illness severity. The score 
is an “individual urgency status” that is based on how badly each candidate needs a 
liver transplant within the next three months. The score can range from ten (less ill) 
to forty (gravely ill). As candidates’ need for a transplant increases, so will their 
MELD scores, thus allowing them to move up in the overall ranking, with greater 
priority. Those closest to death will have the highest priority for transplant. 12 

If the results of a candidate’s lab tests change, then so will her MELD score, 
which may go up or down over time, depending on the state of her liver disease. 
These vacillations will have to be monitored carefully. If a candidate’s MELD score 
increases, then the lab tests will have to be done more frequently. Waiting time will 
still be used as a tie-breaker between candidates with the same score, but since 
MELD accommodates a large range of numerical values, it is hoped that ties will be 
rare. Only the waiting time at the highest MELD score will count, e.g., a candidate 
who has waited forty days with a score of twelve and five days with a score of 
fifteen would get credit for only the five days of waiting time at the score of fifteen. 
Thus candidates with higher MELD scores will always be considered before those 
with lower scores, even if the latter candidates have waited longer. The MELD 
system is expected to save more lives on the waiting list by affording a more 
accurate determination of who is in greatest medical need of a transplant within the 
next three months. 13 

This continuous scoring system obviates three of the four broad categories of 
liver transplant status that applied to the waiting list. Status 2A candidates were 
those who were in a critical care unit with a life expectancy of less than seven days 
without a liver transplant. Status 2B candidates were becoming more urgently in 
need of a transplant but did not meet the criteria for status 2A. Status 3 candidates 
were under continuous medical care but were not in hospital. They fell below the 
criteria for status 2B. Only status 1 remains. These most critical candidates have 
fulminate liver failure with a life expectancy of seven days without a transplant. The 
MELD approach recognizes that time on the waiting list has actually been a poor 
indicator of how urgently a candidate needs a liver transplant. 14 

The assumption that end-stage liver disease gets exponentially worse over time 
goes a long way to explaining why the waiting list has intuitive appeal. This appeal 
is also associated with the common etiquette of waiting our turn in line. For many, 
this is a customary and virtuous social practice. Heaven, if not Resources, will come 
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to those who wait. While the assumption of exponential severity applies to some 
candidates, it can be misapplied to others. According to an earlier study by the U.S. 
Institute of Medicine that examined 68,000 files of liver transplant candidates 
between 1995 and 1999, the assumption applies to the most seriously ill in UNOS 
statuses 1 and 2A. These are candidates who could not survive for extended periods 
without a transplant and for whom deterioration over time can be fatal within seven 
days. 

But the exponential severity assumption was misapplied to most of those in 
statuses 2B and 3, who comprised over 50 per cent of the waiting list between 1995 
and 1999. These were candidates who did survive for extended periods, sometimes 
for years, with neither a transplant nor a critical increase in medical urgency. Their 
deterioration over time, if any, was minimal. The committee concluded that overall 
median waiting times are a poor measure of differences in access to Resources if 
they are determined primarily by the waiting times of status 3 candidates with the 
least urgent need for a transplant. The majority of candidates in statuses 2B (i.e., 
those who waited longer than four months) and 3 (i.e., those who waited over a 
range of 100 to 400 days) had a lower likelihood of either transplantation or pre- 
transplantation mortality the longer they stayed on the list. 15 Their waiting time bore 
a much weaker correlation with urgent medical need for Resources. The context of 
their claim to Resources was not yet tragic. 

The study concluded that preveniently listed candidates contributed to the 
appearance of an inequitable allocation system. It could also expose some of the 
statuses 1 and 2A candidates to a longer wait for Resources at an increased risk of 
mortality. While the system worked reasonably well for the most severely ill, the 
numbers of statuses 2B and 3 candidates receiving transplants could still be reduced 
in favour of transplanting more candidates in statuses 1 and 2A. This could be 
accomplished without increasing the pre-transplant mortality of those in statuses 2B 
and 3. 16 

The decision by UNOS to prioritize the most gravely ill candidates (i.e., those 
who will die within seven days if not transplanted) for selection can be seen as a 
move towards the justice of meeting greater medical need. It reflects a standard 
principle of egalitarian discourse: All persons should have, as far as possible, an 
opportunity to be as well off as others. In practice, the sickest persons, or those 
otherwise worst off, deserve first consideration. 17 

There is a growing opinion in the transplant community that the minimal 
relevance of waiting time is what makes the MELD a fairer system. 18 The relevance 
of waiting time is thus minimized across the board. Resources go first to the 
candidate in status 1 with the highest MELD score. If no such candidate exists, then 
we look to those who need Resources within the next three months. Within that 
group, waiting time is only a tie-breaker between suitable candidates with the same 
blood type and MELD score. Otherwise, final selection is based on the highest 
MELD score regardless of waiting time. 

This system also aims to minimize the influence of bedside clinical judgements 
on final selection in favour of tabulated scores from standardized tests. Note, 
however, that transplant physicians question the notion that there could ever be a 
non-subjective, value-free means of assigning a score. There is also concern as to 
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whether giving Resources to the sickest patients is the best way to allocate. The 
more severe a candidate’s illness, the less likely a positive outcome becomes. Good 
overall results mean balancing different outcomes, or degrees of medical utility, with 
proximity to death. As one transplant physician puts it, “We just can’t transplant the 
sickest people all the time.” 19 

This could be a trade-off between justice and efficiency that results in less of 
both. As for justice, an exclusive emphasis on higher MELD scores could obviate 
the needs of those outside a criterion of imminent death. Suppose status 1 is never 
vacant? Many candidates would be forced to sacrifice their chances for better 
prospective outcomes because a sicker candidate will die sooner. This arguably 
reverses the discrimination of using higher scores of medical utility to cancel out the 
chances of those who will not likely benefit as much. Now we would simply cancel 
out the chances of those who would likely benefit more because they are not dying 
fast enough. These candidates may have just cause for complaint: “Why should we 
be made to deteriorate to the point of imminent death before we get a chance for 
Resources?” 20 

We want to afford equal concern and respect to a range of prospective adequate 
conscious lives, not just to those at either the higher or the lower end of a medical 
benefit scale. It is possible that an exclusive emphasis on saving those closest to 
death will disproportionately favour those at or just above the threshold benefit 
level. This arguably limits the ambit of justice within the candidate pool. But if that 
limitation excludes those whose circumstances are, as best we can make out, not yet 
tragic, then the objection loses force. The delineation of tragic circumstances may 
require an acute focus on present need. 

Nor can we assume that candidates who will not die as soon as others will 
survive until Resources are available again. Outside status 1, some candidates will 
have justice claims despite higher MELD scores. These candidates can be 
particularly urgent even though they are currently healthier than those with lower 
MELD scores. A candidate with a newly diagnosed liver cancer may not currently 
feel all that ill; he might be at home or still active in the community. Even so, he 
could decline rapidly to the point where a transplant is no longer feasible. Justice 
should plausibly consider those who are not presently sickest but who may soon 
become worse off. 21 But presumably rapid deterioration would result in a higher 
MELD score and should result in a status 1 placement. 

Some consideration is warranted for those who are currently healthier but who 
may not have another chance to avoid becoming the sickest. We are properly 
concerned with achieving a just distribution of chances for Resources over a range 
of better and worse outcomes above the de minimis level of benefit. As for 
efficiency, we do not have to maximize to attain more medical benefit than we likely 
would if we transplanted only the sickest. But we still have the option of selecting 
candidates over a greater range of prospective outcomes across the pool because the 
available Resources may not always be suitable for any status 1 candidate. I will 
return to these issues in the next chapter when I discuss how status 1 patients might 
be afforded special consideration. I want to consider now how lotteries are actually 
used to distribute “scarce” resources other than organs. 
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1.2 Selection Lotteries in Literature and Practice 

Lotteries have cast a dark literary shadow. One thinks of short stories like Borges’ 
“The Lottery in Babylon” 22 and the Gothic desolation of Shirley Jackson’s “The 
Lottery”. 23 Borges portrays the lottery as an instrument of the absurd, a surrender to 
chance by which all societal decisions are decided randomly. Capricious behaviour 
is the norm. With a submission to faceless authority reminiscent of Kafka, the 
Babylonians accept lives that are permeated with chance. The lottery’s operation by 
secret agents of “the Company” reflects an effort to confound all but one 
expectation: that the infinite game of social chance will continue. For all the 
Babylonians care to know, gratuitous killings are random decisions of the 
Company. 24 

Jackson’s lottery is salient in its sinister lack of point. On the morning of every 
June 27, the members of a small New England village participate in a lottery to 
decide which one of them will be stoned to death. None of them know why they do 
it. Slips of paper containing the members’ names are drawn in the town square. At 
the first stage, the male head of a family is selected. At the second stage, he selects 
one of his family members for death. The rest is perfunctory. While the members 
have long forgotten the original reason for holding the lottery, they still know how to 
kill one of their own when the ritual is concluded. They use the stones that their 
children have gathered for the event. The victims scream that the selection is 
unfair. 25 

We can easily see why these lotteries are an affront to common morality. They 
eschew any semblance of “ordinary, shared moral beliefs” or recognizable values. 
Further, they deliberately subvert a common-sense appeal to “pretheoretical moral 
judgements.” 26 We need to consider whether real lotteries can actually affirm 
recognizable moral values. 1 think that they can, although strict egalitarianism can 
provoke much theoretical qualification. 

I will look first at the situations in which lotteries have been traditionally used 
and note their relevance to the context of patient selection. Lotteries have been used 
most frequently in democracies to assign legal and political tasks and to allocate 
burdens. The selections of jurors and soldiers are recurring examples. Elster claims 
that there has been less willingness to use lotteries to allocate gains (e.g., selecting 
one person for Resources from a large pool) than for allocating losses (e.g., selecting 
one person for military service from a pool). 27 

The use of lotteries to allocate scarce medical goods, especially drugs, is not as 
uncommon as we might think. At least one hospital used a lottery to select patients 
for dialysis. 28 Childress observes that lotteries have been used numerous times in the 
U.S. over the last decade to decide who would obtain new drugs that were available 
only in limited supply because they were either recently approved or still 
experimental. In 1993, Berlex Laboratories held a lottery involving 67,000 patients 
to distribute Betaseron, a new drug that appeared to slow the deterioration brought 
on by multiple sclerosis. The patients were “generally very supportive” of the 
fairness of using a lottery. In 1994, over 18,000 persons with AIDS (hereinafter 
abbreviated as PWAs) competed for 3,600 slots for the drug Inviarase. 29 
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In June of 1995, Hoffman La Roche held a lottery for its new protease inhibitor 
Saquinavir. That September, the Merck pharmaceutical corporation held a national 
lottery to select 1,400 PWAs to receive its new protease inhibitor Crixivan. Merck 
used a lottery in response to concerns expressed by the AIDS activist community 
about PWAs who depend on public health care. They noted that first come, first 
served methods of experimental drug allocation give greater access to those with 
private care. In order to get a more accurate picture of treatment effects across a 
wider spectrum of the PWA community, activists felt that drug data should not be 
confined to or biased by one type or level of care. Many AIDS activists supported 
the lottery as a means to avoid this bias. 30 

Real-life lotteries are not as macabre as some of their literary counterparts, but if 
they are used in a context of artificial scarcity, they can be just as disturbing. Those 
AIDS activists who were not supportive of the lotteries tended to see the scarcity of 
new antiretroviral drugs as contrived by pharmaceutical companies and federal 
regulators who could have met the total demand. Drug lotteries were viewed as 
“indiscriminately restrictive” excuses for expanded access. 31 From that perspective, 
these lotteries expose decisions by pharmaceutical companies to hold lives in the 
balance by restricting access. Activists claimed that pharmaceutical companies were 
delaying the pursuit and distribution of new drugs to maximize profit from their 
current AIDS medications. Hence the placards proclaiming “Release experimental 
drugs now” and “No lotteries, no limits, no lies.” 32 

The recent “AIDS lotteries” in Guatemala are avoidable cases in point. In the 
week of July 5, 1999, more than one hundred PWAs participated a lottery to select 
six recipients of six months’ worth of medication. “The lottery is fantastic,” said one 
participant. "There is no other way. There is no money.” Those who organized the 
lottery raised numerous dilemmas. Should priority be given to the sickest PWAs? 
Should those who could afford one or two of the three drugs in the cocktail be 
eligible? “I don’t know what is fair,” said one of the organizers. “I have no idea.” 33 
On June 29, 2002, ninety PWAs participated in another lottery to select four 
recipients of a year’s supply of antiretroviral medications. The main impediment to 
the provision of such drugs to all Guatemalan PWAs is political. Unlike Costa Rica 
and Panama, where the governments provide antiretroviral treatment to all who need 
it, Guatemalan PWAs who cannot afford these drugs usually die without them. 
Alluding to cultural stereotypes of “cash prizes” and “gleeful winners,” one North 
American observer referred to it as “the most depressing lottery I have ever seen.” 3 
The scarcity to which these lotteries respond is not absolute. It is seen by many 
as avoidable, if not contrived for financial gain. From an AIDS activist’s 
perspective, there is nothing “absolute” about this scarcity. Their protest is thus 
against the background conditions to which the lotteries respond. It is not against the 
alleged fairness of lotteries. Many AIDS activists do not reject the notion that 
lotteries can be an apposite and value-affirmative means of deciding who shall be 
treated when not all can be. They reject instead the notion that not all can be treated. 
But this is precisely the notion that we cannot reject in transplantation. In this 
context, a lottery could respond to background conditions of unavoidable scarcity 
with salient fairness. 
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1.3 Conclusion 

So selection by time on the waiting list may be neither random nor fair. By contrast, 
some regard lotteries as morally acceptable means of selecting PWAs for anti- 
retroviral Resources when their scarcity is avoidable. Why then would they be a less 
acceptable means of selecting transplant candidates for organ Resources when their 
scarcity is not? It might be because there are ‘■‘medical” requirements for successful 
transplants that have to be finely tuned for each candidate. But this is not an 
argument against lotteries, since we could adjust either the chances distributed or the 
candidate pool from which we select to reflect these requirements. If suddenly 
available Resources were suitable only for pediatric candidates, then a lottery could 
be limited to a pediatric candidate pool. Or perhaps blood type O candidates could 
be given weighted chances that others in the pool do not have. Egalitarians are well- 
known for their attempts to compensate for fate, and weighted chances are one way 
to attempt this. 

Still, there would conceivably be a range of candidates to whom such special 
considerations do not apply. This range might be especially suitable for a 
distribution of equal chances. An equal chances selection lottery could be morally 
affirmative here. I will now offer an egalitarian conception of fair chances over best 
outcomes that hopefully captures this affirmation. 
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CHAPTER 11 



COMMON HUMANITY AND REANDOM SELECTION 



1. INTRODUCTION 

An egalitarian approach to patient selection should afford equal concern and respect 
to the lives of transplant candidates. This means giving them fair chances for an 
organ. I see two types of grounds upon which fair chances of final selection could be 
afforded to candidates: grounds for special consideration and grounds for common 
concern. 

The grounds for special consideration might aim to compensate for natural 
disadvantages that drastically reduce certain candidates’ chances for Resources. For 
instance, democratic deliberators may wish to uphold a long tradition of prioritizing 
candidates at death’s door who meet a criterion of imminent death. This 
prioritization could meet an egalitarian demand for justice by either selecting the 
sickest candidates first or by giving them weighted chances for Resources that other 
candidates do not have. There might be other factors, such as blood type or the need 
for multi-organ transplants, that place some candidates within these grounds. 

Fair chances on grounds of common concern should be equal. This might 
balance considerations of both justice and efficiency when special considerations are 
not clinically compelling. This allocation of chances would be the fairest means of 
respecting each candidate’s claim to life. It would allow a range of medical utility 
scores to influence transplant outcomes and also express hardy egalitarian values. 

A contentious issue is the kind of chances a lottery should afford. Weighted 
chances typify a qualified egalitarianism by which each candidate’s fair chance for 
Resources is proportional to the strength of her claim. This approach could allocate 
chances between candidates according to their medical utility scores. It could also 
allocate them according to the candidates’ degrees of urgency or on the basis of 
other special considerations that they present clinically. Either way, a weighted 
lottery could afford candidates different chances of getting Resources without giving 
any one of them absolute priority. 1 

Theoretically, a weighted lottery should have greater appeal if special 
considerations are compelling. But in theory and in practice, I think weighted 
lotteries founder easily on the notion of different strengths of claim. Put another 
way, they can reintroduce the problems of incommensurability that lotteries were 
meant to avoid. As a rule, I argue that equal chances are fairest in a lottery that only 
one will win. 1 consider four exceptions for special consideration: blood type O 
candidates, some candidates with highly sensitized panel-reactive antibodies, multi- 
organ candidates and those candidates facing imminent death. While 1 concede the 
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wider appeal of weighted lotteries, I will press an argument for equal chances and 
occasional prioritization. If this is an objectionable heuristic, it may still have 
probative value. We might get a better sense of why weighted lotteries or 
computerized point systems are thought to be preferable by figuring out why equal 
chances lotteries draw our censure . 2 

1. 1 The Human Lottery 

There are at least four ways an egalitarian can justify the use of a lottery in patient 
selection. First, a lottery can function as a tie-breaker between candidates who are 
exactly matched. Second, it can function as a substantive exclusion device that 
guards against subjective bias around incommensurable differences. The point here 
would be to give common humanity greater weight. As a means of random selection, 
the [human] lottery is particularly neutral . 3 

Third, a lottery is the fairest means of deciding between roughly equal claims. 
Fourth, a lottery can fairly affirm common humanity by taming the chance that we 
must accommodate in life. Part of meeting the challenge of living is dealing sensibly 
with chance in human affairs. One way for an egalitarian to do this is to fairly 
distribute chances and let luck decide who shall be saved when not all can be. A 
strong egalitarian defence combines the second, third and fourth justifications. I turn 
now to an assessment of the lottery as a tie-breaking device. 

1.2 Ties and Indeterminate Differences 

We should consider first what we mean by a tie. Broome is succinct. If a tie means 
that the reasons for choosing between two or more candidates are exactly balanced, 
then the value of using a lottery would be insignificant. It would be rare in patient 
selection that eligibility criteria balance exactly. Since it would not matter which 
candidate was chosen, then no issue of fairness need arise. The lottery would be 
merely a “handy means” of making the decision. This indicates the need for a 
separate explanation of the lottery’s fairness . 4 

A tie might also amount to a very close approximation. Elster cites 
indeterminacy as a foundational reason for using a lottery, e.g., if several candidates 
are equally good “as far as one knows or would want to know,” then one might as 
well select randomly. This is equi-optimality within the limit of what it pays to find 
out, e.g., the cost of a more finely tuned screening of candidates is prohibitively 
high . 5 Broome argues that we can have a tie within the limits of comparability if no 
candidate is definitely better than another. Or it could be that one candidate is better 
than an other “but we cannot in practice know which.” We may not be competent to 
judge between them . 6 

One does not have to give random selection an unqualified endorsement to 
concede that decisions between candidates who are close in age or in degrees of 
medical benefit could be made randomly. Kamin certainly concedes this . 7 As noted 
in chapter two, even a utilitarian like Rescher advocates the use of a lottery when 
there are no major disparities in socio-medical utility scores . 8 
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Random selection can be seen as the apposite approach when differences in age 
or medical benefit are so close that they do not sufficiently distinguish the 
candidates. As Elster would have it, the decision not to use reason to make the final 
choice may be the most rational one. When these differences amount to distinctions 
that are seen as significant, random selection has been viewed as an insult to reason. 
When these differences do not amount to significant distinctions, random selection 
has been viewed as both rational and fair. 

If there are no relevant distinctions between Alice and Betty then using a lottery 
may not be required, but it is certainly permissible. This is hardly a strong 
egalitarian defence of a selection lottery. It merely picks up where utilitarian or other 
calculations leave off. It is a tie-breaking device as opposed to a principled 
alternative that equalizes prospect-regarding opportunity. 

Broome agrees that an argument from indeterminacy does not explain the 
fairness of a lottery. It merely extends the lottery’s role as a tie-breaker to a “wider 
domain.” We just need a device to get the decision made when we have reached the 
limit of our ability to weigh up reasons that might distinguish candidates. 9 

1 . 3 The Exclusion of Incommensurable Differences 

The second justification does not turn on exact or even close comparisons. It turns 
instead on the incomparability of differences that have no common measure. A case 
for selecting by lottery might become stronger as differences between candidates 
become less commensurate. Elster cites incommensurability as a form of 
indeterminacy, by which he means that comparisons of the claims or the options are 
often “inherently impossible or unreliable, not just costly or difficult.” 10 

In the context of social allocation, interpersonal comparisons can be inherently 
controversial. This is especially so in patient selection. Elster regards comparisons of 
social utility, age-based levels of needs satisfaction or past contributions to society 
as often impossible. He claims that there is “in general no reliable, intersubjectively 
valid trade-off across these dimensions.” 11 If age is a commensurate difference 
between candidates, then their respective claims to life are in due proportion to the 
length of time they have spent alive. This assumes an inverse correspondence in 
degree between claims to life and years lived: one’s claim diminishes in strength as 
one’s age increases. Claims to life are thus graded in strength according to age: your 
claim might count for less just because you are older. I regard this as ageism. As 
such, it is incompatible with the principle that people’s “lives and fundamental 
interests are of equal value and must therefore be given equal weight.” 12 

If there is no reliable, relevant difference between candidates, then one can argue 
that selection might just as well be based on drawing lots. One moral reason for 
using lotteries is that they promote fairness. Elster argues that lotteries are fairest 
when there are no relevant differences between candidates. Their entitlement to 
equal concern and respect is not violated by a lottery. 13 The use of a lottery in patient 
selection could depend on a consensus as to the meaning of relevant differences. 

Broome might see a contrast between indeterminacy and incommensurability as 
a distinction without a difference. Both reflect human fallibility. But 1 think that 
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dealing with incommensurability moves us closer to understanding the fairness of 
using a lottery. A lottery can allow us to both avoid bias and to equalize the worth of 
candidates in terms of their common humanity. It is a means of final selection that 
can both affirm the egalitarian ethos and realize sufficient medical utility. 

How does the lottery do this? By functioning in part as a substantive exclusion 
device. Like exclusionary rules in evidence law, a lottery can exclude personal 
characteristics of the candidates that might otherwise be relevant. Even if some 
persons see factors like age and length of benefit as morally relevant, we might have 
good reason to exclude such information. It may taint an affirmation of the 
egalitarian ethos in tragic circumstances. 

Consider the role of exclusionary rules in evidence law. To be admissible, 
evidence must be sufficiently relevant. Still, sufficiently relevant evidence is 
admissible only as long as it is not excluded by any rule of evidence law. “The 
consequence, of course, is that some evidence, however relevant it may be, is 
excluded.” 14 Thus evidence of the accused’s bad character or of his proclivity 
towards misconduct might be thought to be relevant because it makes it more likely 
that he committed the offence with which he is charged. Such evidence is usually 
excluded because of the risk that the tribunal would attach to it a greater probative 
value than it has. In short, it is excluded because its prejudicial effect would 
outweigh its probative value. Highly relevant evidence might be withheld as a matter 
of public policy on the grounds that its disclosure would be injurious to some other 
competing national interest. 15 

Absent conditions of natural disaster or military triage, deciding who among the 
candidates should live can be seen as morally arbitrary no matter who is chosen. 
Even if the final selectors were thoroughly benevolent, some could reasonably give 
different weight to many complex moral and empirical factors that affect their sense 
of relevant differences. The moral dilemma of deciding who will be saved when not 
all can be may not be resolvable on these contentious terms. 

Incomplete understanding can compound problems of incompatible values. We 
do not know whether, if we had perfect understanding, we would discover any 
uniquely correct resolutions to the problems of contentious personal and clinical 
characteristics. 16 We might be better off to employ a procedure that affirms the 
elements of humanity that each candidate has in common. As an exclusion device, 
the lottery would avoid consideration of the possible relevance and reliability of 
factors that obfuscate the equal value of persons. 

Consider the role of a lottery that equalizes prospect-regarding opportunity. Even 
if significant differences in medical utility scores above a threshold level are 
relevant, they could be excluded because their prejudicial effect would outweigh 
their probative value and because their disclosure would be injurious to the values 
affirmed by the principle of equal concern and respect. Deciding whom to save on 
the basis of the highest medical utility score is inherently controversial. 1 claim that 
it is unreliable as a proxy for one’s need to live. 

Ubel and Caplan note the divisive controversy between those who favour giving 
Resources to the most seriously ill, “even when they benefit less than others,” and 
those who want to maximize outcomes by giving them to those who will benefit 
most. Since giving Resources to some of the most seriously ill candidates has been 
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“built into the existing allocation system for many years,” there is clearly a 
willingness to provide less than maximal outcomes. Besides, a “goal of maximizing 
the outcome of transplantation violates many people’s idea of what is fair when it 
places specific groups of patients at a disadvantage .” 17 

How is the need to live measured by a medical utility score? We have seen that 
medical utility scores are not a reliable, intersubjectively valid trade-off across this 
dimension. If they were, then the problem of fair chances versus best outcomes 
would not cut as deeply as it does. Random selection might result in a greater range 
of outcomes by giving all candidates the same chance to realize whatever degree of 
medical utility they can attain above a threshold level. 

In short, morally relevant differences between candidates can be 
incommensurable. An egalitarian who defends random patient selection can concede 
that there are morally relevant but exclusionary differences between candidates. 
According to Mavrodes, this cannot be the case. The egalitarian would have to 
concede that there are no morally relevant differences between candidates. “How 
could a morally relevant difference fail to be decisive?” In his account, morally 
relevant differences cannot so fail. Mavrodes assumes that in situations of moral 
conflict, we will either (a) find one moral difference to outweigh the other or (b) find 
a compromise in some combination of the relevant differences. Thus, “it is hard to 
see how one could justify selecting a beneficiary randomly if there is a morally 
decisive difference between the candidates .” 18 

But different persons can see differences as morally relevant in different ways. If 
these differences are decisive for some, then they may not be for others. There may 
be no reliable, intersubjectively valid trade-off that effects a compromise. That is 
what Elster’s notion of incommensurability is all about. “How do we compare a 
teenager and a middle-aged man with respect to levels or increments in needs 
satisfaction? How do we compare the past contributions to society of a general and a 
factory worker ?” 19 Or again, how do we compare degrees of medical benefit with 
someone’s claim to life? Members of the candidate pool do not want to lose their 
lives, and all of them, to various degrees, are suitable for transplant. Does one 
candidate’s need to continue living really diminish with her medical utility score? 
Not according to Alice, who is expected to have two years of post-transplant life to 
Betty’s ten. The choice of observable proxies for this need “would be highly 
controversial, as would the assignment of weights to these variables .” 20 

Physicians may have the scientific expertise to assess degrees of medical benefit. 
But the question of whether those degrees should establish comparative values for 
ranked lives is normative. It can inspire deeply held value differences between 
physicians and patients. Physicians have no special expertise in resolving such 
differences. Incommensurable differences are not reliable proxies for a claim to life. 

An egalitarian approach to patient selection may thus exclude otherwise relevant 
differences in medical benefit above a non-comparative threshold. It can equally 
respect the separateness of persons by affording each candidate the same chance for 
Resources. If the threshold level is set too high, then one might be left with a pool of 
candidates whose prospective levels of medical benefit are so close that random 
selection might be considered appropriate. 
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But this could mean that the lottery is not doing any work. Egalitarians might set 
the threshold level lower in an effort to equalize candidates within rough limits of 
comparability. This would reflect a decision to realize sufficient medical benefit 
within a broad range of adequately conscious lives. The lottery would thus affirm 
equality as a moral ideal governing the relations in which candidates stand to one 
another. It affirms their equal worth by affirming common humanity in deciding 
between their claims to life. They can make these claims simply by virtue of their 
status as persons. Common humanity is a commensurate measure that affirms the 
equal worth of candidates’ lives. 

Patient selection is a context in which the simpler, more familiar conception of 
equality can resonate. Scheffler defines that conception well, although he does not 
focus on patient selection. Equality is not, at least in the first instance, a distributive 
ideal that aims to compensate for the misfortune of having end-stage organ disease 
in conditions of absolute scarcity. It is rather a moral ideal that governs the relations 
in which candidates stand to one another. This ideal does not focus on the differing 
contingencies of each candidate’s traits, abilities or circumstances. By abstracting 
from the differences between candidates, it claims that patient selection must be 
conducted “on the basis of an assumption that everyone’s life is equally important, 
and that all members of a society have equal standing .” 21 

Outside the context of patient selection, this social and political ideal of equality 
is not opposed to luck but to oppression, heritable hierarchies of social status, class 
privilege and the undemocratic distribution of power. As Scheffler notes, it “does 
not support the ambition of purging the influence of brute luck from human 
relations, which is just as well since one has only to describe that ambition for its 
folly to be evident .” 22 Nor does that ideal have to aim to purge the influence of luck 
from patient selection. I will develop my fourth defence of the lottery around the 
idea that by taming chance to utilize luck, we can equalize in an appropriate, value- 
affirmative way. Using a lottery amounts to a good gamble on egalitarian terms. 
Distributive questions are not important in patient selection because we want to 
minimize the influence of luck, but because certain distributive arrangements are 
incongruous with that social and political ideal of equality . 23 This leads to my third 
justification for using a lottery, which focuses on fairness. 

1.4 Fairness and Claims 

This third justification pivots on Broome’s distinction between reasons of benefit, 
rights as side constraints, and claims. Reasons of benefit are teleological; they work 
to maximize utility. They are combined together by being weighed up. The 
candidate with the weightiest such reasons gets Resources. All members of the 
candidate pool have these reasons for getting Resources because they will all benefit 
to some degree. Weighing up reasons of benefit is the best way to ensure that 
Resources do the most good. We would estimate how much each candidate would 
benefit from Resources, weigh these amounts against each other, and give them to 
the candidate who will benefit the most. “Weighing up goes along with 
maximizing.” 
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It can also be seen as inherently unfair. If only one person can get Resources, 
then the weighing of reasons of benefit dictates that it should always be the one who 
either is, or will be, the healthiest. Applied consistently, the aim of doing the most 
good implies unfairness. 25 It epitomizes the fair chances versus best outcomes 
problem with which we began. 

Some reasons work as side constraints or “rights.” They determine directly what 
ought to be done and are not weighed against other reasons. This would mean that 
the candidates should have whatever they have a right to regardless of other 
considerations. This will not get us very far. If all candidates have a “right to life” 
then they might think that they each have a right to Resources. But this just means 
that rights can conflict and we are once again back where we started. Where such 
“rights” conflict, then just one of them cannot determine who should get 
Resources. 26 If rights are understood as enforceable claims, then it is not clear that 
candidates have a right to Resources in any event. 

We may best understand the fairness of lotteries in patient selection by seeing the 
reasons candidates have for getting Resources as claims. Claims are duties owed to 
the person. As reasons, claims work neither by weighing up nor as side constraints. 
“Fairness,” says Broome, “is about mediating the claims of different people.” This 
means that each person’s claim should be satisfied in proportion to its strength. Thus 
if several persons have equal claims to a good, then they should share it equally. If 
one person’s claim is stronger than another’s, then she should get more of the good 
while the person with the weaker claim should get less. Note that those with weaker 
claims should still get some of the good. If they get none, then that is unfair because 
they have claims. Some of the good is owed to them. 27 

Claims do not work as unconditional constraints, since persons get their share of 
a good only if it is available. Nor do they work by being weighed against each other, 
since that would mean that a stronger claim would always override a weaker one. It 
would be unfair if candidates with weaker claims got nothing. The plausible view 
proposed by Broome is that needs “generate claims: if a person needs a good, as 
opposed to merely being able to get a benefit from it, then that may give her a claim 
to it.” 28 

We can apply fairness claims to patient selection. While candidates may have 
stronger reasons of benefit, each candidate arguably has an equal claim to 
Resources. As Broome contends, it is not implausible that every person in danger of 
death from end-stage organ disease has an equal, or roughly equal, claim to a 
treatment that will save his or her life. 1 would qualify that contention by noting that 
no one is owed futile treatment. Thus any candidate who has passed the threshold 
level of medical benefit can plausibly have a claim to Resources that is “nearly 
enough equal.” 29 A hardy egalitarian can argue, pace Broome, that this is rough 
equality within sensible limits of comparison. 

There is consensus that patient selection must balance fairness with efficiency, or 
“doing the most good” with Resources. Brock, for instance, defines it as 
“maximizing the good.” Hence the trade-off between doing the most good with 
Resources and distributing them fairly. Likewise, Veatch defines the trade-off as one 
between “maximizing utility” and a just distribution of consequences. 50 But there is 
“no philosophical consensus on any principled account of how this trade-off 
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between fairness and maximizing the good should be made, either in general” or in 
the tragic context of patient selection. 31 

No allocation system will be acceptable that is driven exclusively by utility. 
Again, if fairness and utility will sometimes conflict, then the most efficient 
allocation system will probably not be the fairest. Conversely, the fairest allocation 
system will not be the most efficient. 32 This is the trade-off between utility and the 
other three principles in the egalitarian ethos. 1 want to show how the patient 
selection lottery can attempt to make this trade-off by giving roughly equal weight to 
utility and justice. In so doing, I will highlight Broome’s analysis of why the lottery 
is fair. 

In one interpretation, equality of treatment for all candidates is precluded unless 
we let all of them die. If we aim to do some good with Resources, then we should 
rather sacrifice some fairness to avoid this. It is better to use the Resources available. 
It is surely right to save one of the candidates though some inevitable unfairness 
results to the others with roughly equal claims who will not get a transplant. In 
holding a lottery to save one instead of letting all candidates die, we sacrifice some 
fairness for “a large gain in benefit.” But we might minimize this unfairness by 
equalizing their chances of being saved. We cannot satisfy all of these roughly equal 
claims in proportion to their strength, since Resources are indivisible. But we can 
achieve a sort of “partial equality in satisfaction” by equalizing the chances that 
these claims will be met. Equally distributing these chances is what Broome terms a 
“surrogate satisfaction” of each candidate’s claim to life, and to the Resources that 
will save it. 33 

A lottery is arguably a suitable and fair means of distributing these chances. It 
avoids the unfairness of simply weighing up claims and giving Resources to the 
candidate with the strongest claim. Broome’s point is concise. If we simply weighed 
up all the claims, then it would never be “on the cards” that other candidates might 
actually get the Resources to which they have weaker claims. Having a chance in the 
lottery keeps weaker claims on the cards. We would realize sufficient, as opposed to 
maximum, medical benefit in the trade-off between efficiency and justice. 34 

1.5 Weighted Chances and Grounds of Special Consideration 

A contentious issue would be the choice between distributing equal or 
proportionately weighted chances. If we choose the latter, then we have to answer 
the question “Proportional to or weighted in terms of what?” Need and benefit are 
the two obvious options. We would then have to fashion a metric by which 
proportional weight of claim is determined. This could lead us back to the 
questionable approximations and incommensurable differences that the lottery’s 
affirmation of common humanity was to help us avoid. A threshold level of medical 
benefit could be set to facilitate an acceptably efficient use of Resources. If weighted 
chances are given at all, they could be given on the basis of need. 

We might limit weighted chances to candidates who would benefit from 
Resources but whose chances of getting them are exceptionally reduced by the 
natural lottery. Out of fairness, given their lower likelihood of finding suitable 
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Resources, these candidates might have grounds for special consideration. 35 An 
equitable adjustment of their claims could mean weighted chances to adjust for their 
lower probability of having a chance for Resources at all. 

Candidates with high levels of panel-reactive antibodies (e.g., over 80 percent) 
and those facing imminent death within, say, one week are plausible candidates for 
some measure of weighted chances. Although I have reservations about the use of 
weighted lotteries, these examples are instructive in the way that they highlight 
egalitarian concerns about equity. One can argue that providing equal chances to 
every candidate in a given lottery will not do the best job of equitably distributing 
opportunity across the candidate pool. There are some strong cases to be made for 
special consideration. 

Even so, I think that democratic deliberators should consider the use of weighted 
chances with caution. Weighted or extra chances should be given, if at all, only to 
medically disadvantaged candidates whose chances of getting suitable Resources are 
exceptionally diminished. Weighted chances for some might promote overall equity 
in opportunity for Resources when equal chances are given to all other candidates in 
the pool. 

Strict egalitarianism can thus be modified to contend that it is “unreasonable to 
expect that every patient will have the same opportunity to receive a transplant, 
because circumstances are different for individual patients and for certain groups of 
patients with special conditions.” 36 If we want to aim at overall equity instead of 
strict equality, then perhaps random selection by lottery should not be limited to the 
provision of equal chances. There might be objective but fortuitous factors that 
afford a basis for weighted chances. 

I can understand the wider appeal of weighted lotteries in such unique clinical 
circumstances and 1 see no reason for taking this option off the table. Weighted 
lotteries can have a much stronger appeal to those who want to recognize “the 
special needs, claims, or status” of candidates with stronger claims without ignoring 
the weaker claims of other candidates. To simply give Resources to the candidate 
with the strongest claim is to give no weight to the candidate with a weaker claim. A 
weighted lottery would offer those with weaker claims some chance of Resources. 
Those who select for Resources might believe that there are relevant distinctions to 
be made between candidates such that one or more deserve better chances but not 
such that others deserve no chances. According to Duxbury, the possibility of 
weighted lotteries is evidence, often overlooked, of “the adaptability of the device.” 
Lotteries might be fair and less objectionable without being equiprobable. 37 

Even so, I take a cautious and limited approach to weighted lotteries in patient 
selection because I think that they can reprise incommensurability problems. This 
reprise would come with the requirement that different values (e.g., subjectively 
determined scores on a point rating system) are assigned to the lives of different 
candidates. One can argue that the main reason for resorting to lotteries in the 
context of patient selection is to try to avoid such problems. Consequently, I will 
press an argument for the equal chances lottery with the option of simply prioritizing 
those candidates for whom equity might require special concern. Some critics will 
see this as an objectionable heuristic. But again, disturbing heuristics can be 




172 



Chapter 1 1 



instructive because our reasons for finding them troubling will be generated partly 
by what we think patient selection decisions ought to entail. 

1.6 Special Considerations 

Tissue and blood matching are possibilities for special consideration. Matching 
would fare well on the manipulation test since tissue and blood types cannot be 
changed. It might also result in less suffering from organ rejection and less waste of 
Resources. But I am not sure that tissue matching passes the confusion test, since it 
may not be clear what the matching is trying to accomplish. Childress has noted the 
vigorous scientific debate about the relative importance of tissue matching. It may 
not be anywhere near as problematic as previously assumed. We can question 
whether tissue matching results in significant differences in transplant outcomes 

• 39 

over time. 

Kilner has also noted this controversy. We need to be clear about “why tissue 
and blood typing are justified and how certain and significant the benefits of 
choosing some patients over others will be. New immunosuppressive therapies have 
had an impact in this latter regard by rendering the finest tuning of tissue type 
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unnecessary. 

We also need to be clear about who should receive Resources if matching is 
supposed to determine selection. As noted in chapter eight, patient selection by 
tissue match is, de facto, a whites-first policy . 41 Matching can also be seen, and 
perhaps better understood, as a first-stage medical consideration involving 
likelihood of benefit rather than a form of random selection. 

Candidates for liver transplant with blood type O and candidates for kidney 
transplant with highly sensitized antibodies raise other challenging issues. Consider 
first those patients with such high levels of panel-reactive antibodies (hereinafter 
abbreviated as PRA) that there are few transplantable kidneys that will benefit them. 
Some will be disqualified because they do not pass the threshold level of medical 
benefit. Others who are admitted to the candidate pool may fall below that threshold 
while waiting for a kidney. But those who are not disqualified might argue that, 
unlike non-sensitized candidates, they have exceptionally diminished chances of 
another suitable kidney ever becoming available. “Out of fairness - the likelihood of 
finding another organ - the high PRA patient is, therefore, given special 
consideration .” 42 

This amounts to saying that they are less likely to receive Resources than non- 
sensitized candidates. Highly sensitized candidates might argue that they should 
have absolute priority when acceptable organs (i.e., a negative cross-match) 
occasionally become available. “How high a level of antibodies warrants such 
priority, however, needs to be clearly established.” 3 

Critics have noted that placing too much emphasis on antibody sensitization 
might result in such patients receiving organs “with a frequency disproportionately 
high in comparison with their numbers .” 44 In that event, the provision of extra or 
weighted chances might be seen as an appropriate alternative to absolute priority. 
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We should also consider the argument that blood type O Resources (e.g., livers) 
should be given only to blood type O candidates. If a type A liver becomes 
available, then one can argue that the latter candidates are out of luck before the 
lottery does any work, since type O candidates can use only type O livers. On the 
other hand, type O livers are usable in all other blood groups. 45 There is thus no 
reason for type O candidates to participate in the same lottery as other candidates 
when a type A or B liver becomes available. Equality of prospect-regarding 
opportunity does not mean that each candidate will be included in every organ 
lottery. If there is no point in providing transplants to people for whom they will not 
work (e.g., a type O person who will not survive the operation), then there is no 
point in giving a person for whom a transplant will work the wrong organ. 

These two groups of exceptional candidates introduce a distinction that was 
absent in my discussion of a threshold level of medical benefit. It is the case that 
every person who passes that threshold is a candidate for whom a transplant will 
work. But it is not the case that every such person becomes a candidate for every 
Resource that can be used to treat the end-stage organ disease from which they 
suffer. A liver transplant will work for a type O candidate only if she receives a type 
O liver. Rejection is highly likely if a candidate with a highly sensitized panel- 
reactive antibody level above 80 per cent receives a positive cross-matched kidney. 46 
There is a distinction between those for whom a transplant will work and those for 
whom only certain organs will work if transplanted. Those for whom a kidney or 
liver transplant will work are not necessarily those for whom just any kidney or liver 
will work. 

Arguably, type O candidates have not lost an opportunity for adequate conscious 
life when a type A organ becomes available, since that organ does not give them an 
opportunity in the first place. If an opportunity is a favourable conjunction of 
circumstances that affords a chance at getting a good one seeks, then those 
circumstances are absent here. The type O candidate does not have a less than equal 
claim to a type A organ; he has no claim at all. Being a member of the candidate 
pool does not guarantee you an equal chance in every organ lottery. Persons with 
blood types A or B will simply have more opportunities for a transplant than persons 
with type O, especially if the former persons use up the available type O organs. 
These organs are more frequently available and just happen to work for more 
people. These considerations do not negate the lottery as a selection device. They 
have raised questions about using a weighted lottery to adjust for fair chances or 
further limiting the candidates who participate in an equal chances lottery. 

The usual assumption is that lotteries are equiprobabalistic. Each person in the 
group has the same chance of being randomly selected. It is assumed that the point 
of a lottery “is to facilitate choice when the options cannot be ranked in strict 
preference order.” The use of weighted probabilities seems to assume that the 
options can be ranked in some order of priority. 47 

While it is true that equiprobability is the rule, Elster notes that there are 
exceptions made for weighted lotteries. He cites Georgia’s land lottery of 1832 as an 
example. Each citizen was entitled to one chance unless he belonged to a favoured 
group that gave him two chances, e.g., heads of families, orphans or revolutionary 
war veterans. These groups were favoured because of their “special need or 
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contributions.” The lottery was not held exclusively among these groups because 
“the authorities did not want a settlement whose population was composed 
exclusively of orphans, veterans and heads of families.” Elster also notes the Dutch 
procedures for admission to the “closed studies” of medicine, chemistry and 
veterinary science as contemporary examples of weighted lotteries. 48 

Thus one can argue that highly sensitized and type O candidates will not have the 
same opportunities as other candidates because there are fewer Resources (e.g., 
kidneys and livers respectively) that will actually work for them. Consequently, their 
chances of getting appropriate Resources through a lottery could be weighted when 
one becomes available. Perhaps these candidates have a stronger claim to these 
workable Resources than other candidates who are afforded more opportunities 
through the natural lottery. If so, then perhaps fairness requires that their chance of 
receiving workable Resources should be proportional to the strength of their claim. 

If there is n/10 less chance of a type O organ becoming available for a type O 
candidate, then perhaps type O candidates should have their chance in a lottery 
weighted by that probability. All claims would be respected in the sense of having a 
chance of being satisfied that is proportional to their strength. Candidates cannot all 
get Resources in proportion to their claims, but they can at least have a chance of 
getting them in proportion to their claims. Broome believes that having a chance “is 
a sort of surrogate satisfaction of the claim,” which explains the fairness of a 
weighted lottery. 49 Type O candidates could enter a selection lottery for a type O 
organ with type A and B candidates on those terms. Of course, the appropriate 
weight for the former candidates’ chances would have to be carefully established. 

I prefer a simpler approach that uses type O as a random selection device. There 
may not be a good reason for type A and B candidates to participate in the same 
lottery with type O candidates when a type O organ becomes available. Since there 
is no reason to assume that the distribution of blood types is unfair, as opposed to 
unfortunate, then type O organs could go directly to type O candidates. If there is 
more than one such candidate, then the lottery for a type O organ could be held only 
among type O candidates. 

If there are no type O candidates in the pool when a type O organ becomes 
available, then type A and B candidates will comprise the selection pool. A similar 
approach might be applied to highly sensitized PRA candidates. The United 
Network for Organ Sharing (UNOS) has consistently maintained a policy of giving 
type O organs exclusively to the available type O patients. 50 Limiting participation 
in this way can preserve equiprobability within small groups of hard-to- 
accommodate candidates. 

It seems sensible to compensate type O candidates with priority because their 
organs are used by recipients of every other blood type. If type O candidates did not 
receive priority, then their chances of getting type O Resources would be radically 
diminished. They would be marginalized as candidates while those with greater 
chances for Resources of any blood type benefited from type O Resources. Priority 
can be seen as a reciprocal measure for the exceptionally diminished chances that 
type O candidates will receive type O organs after those organs have been used by 
persons with other blood types. 
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An argument for priority could be extended to candidates with high PRA levels. 
But special consideration should not be given to these candidates unless we have a 
clear idea of the level of exceptional disadvantage that requires it. A sensible 
threshold level of medical benefit would not require perfect tissue matching or zero 
antibodies. We might consider affirmative action outside a selection lottery over 
weighted chances within one. Medical benefit criteria could set upper limits on 
sensitization, say 80 per cent, beyond which candidates are given priority when a 
suitable organ becomes available. Candidates below that level take their equal 
chances with everyone else. If there is one highly sensitized candidate for the 
suitable organ, then she or he gets it. If there are two or more candidates, then an 
equal chances lottery could be held for them. 

There are other candidates for whom fairness arguably requires special 
consideration. Candidates who need multi-organ transplants are uniquely limited in 
their chances of finding a suitable set of Resources at any one time. Suppose we 
have three candidates, one who needs a heart-lung transplant, one who needs a heart 
and one who needs a lung. If a heart and a lung become available, the utilitarian 
would likely argue for transplanting two candidates with one organ each instead of 
transplanting one candidate with two. 51 An egalitarian concerned with fairness can 
argue that all three have roughly equal claims or that the candidate needing two 
organs requires special consideration. Given the multi-organ candidates’ uniquely 
reduced chances of ever finding two suitable organs, we might simply transplant 
them whenever the rare opportunity presents itself. 

Veatch sees this prioritization as based on a credible egalitarian attempt to 
compensate for bad luck in the natural lottery. 52 He concludes along very similar 
lines that need for repeat transplants is not directly relevant to patient selection and 
should not disadvantage candidates. This also reflects current principle and practice 
in the transplant community. 53 

A hardy egalitarian can challenge giving priority to multi-organ candidates in 
these circumstances. We might save two lives with these Resources instead of just 
one. If lives are equally valued, then that possibility should remain on the cards. 
Like Childress, I am not convinced that it is plausible to argue that priority should be 
based on the multi-organ candidate’s allegedly greater need for Resources, since the 
single-organ candidates will also die without them. 54 

The multi-organ candidate could be given equal chances for one of the available 
organs. In short, he participates in one lottery. If he is selected for the one organ, 
then the other goes to him as well. That way, each candidate takes the same chance 
for the Resources that could save them. The multi-organ candidate has no more 
chance of getting two organs than the other two candidates have of getting one. A 
similar approach was used by UNOS with a waiting list: multi-organ transplant 
candidates were listed at the top of the local waiting list for one of the organs they 
needed. If suitable Resources became available, the candidate was offered “both the 
organ for which he was ranked highest” as well as the other organ that he or she 
needed. UNOS felt that this accounted for the urgency facing such candidates while 
ensuring that their needs did not supersede the needs of others on the waiting list. 55 

Democratic deliberators may wish to preserve the tradition of prioritizing the 
needs of the sickest patients who meet a criterion of imminent death similar to 
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UNOS status 1 for liver transplant candidates. This could mean one of two things in 
practice. 

The option of affording the worst off candidates weighted chances has some 
intuitive appeal. A lottery could be held across the entire candidate pool, with status 
1 candidates having some measure of extra chances over the equal chances of those 
in the sphere of common concern. Note that giving greater chances for the 
imminent-death candidates in a lottery that affords either equal or weighted chances 
to everyone else need not result in the automatic selection of the sickest. The 
assignment of extra chances should not be tantamount to an assignment of simple 
priority. Unless we decide to limit transplantation exclusively to the sickest 
candidates, the claims of the candidates who are not at death’s door must be kept on 
the cards. 

But depending on the extra chances assigned and the size of the pool, this could 
result in much healthier candidates receiving Resources over the worst off. A strict 
egalitarian might argue that since deaths are unavoidable in tragic circumstances, we 
could see them as a means of natural selection that limits the size of the candidate 
pool. 56 

Note as well that assigning weighted chances to candidates facing imminent 
death might still be seen as grading for incommensurable differences. One could 
argue that saving the candidate who will likely die first is not like deciding between 
a forty-year-old mother of two and a sixty-year-old bachelor, unless of course the 
latter candidate is the one at death’s door. The weighted-chances option should still 
be canvassed if other criteria for patient selection, like the threshold level of medical 
benefit, are to be chosen through a deliberative democratic process. 57 

Another option is to give simple priority to candidates within an imminent-death 
criterion. Whenever available, Resources are given first to suitable candidates at 
death’s door. This could mean giving them to the candidate who is thought to be 
closest to death. But I do not think this approach would be fair if all candidates 
within status 1 have roughly equal claims. Thus, we might limit an equal chances 
lottery to all candidates in status 1 who have not deteriorated below the threshold 
level of medical benefit. If there are no status 1 candidates, then the lottery could 
afford equal chances to everyone else in the pool. A hardy egalitarian might thus try 
to preserve both the equal chances lottery and the traditional egalitarian commitment 
to helping the worst off first. An equal chances lottery is held first among the sickest 
candidates (status 1 in the case of the liver). If none are suitable, then equal chances 
are afforded to the next sickest class. 

Either way, this approach could result in the transplantation of the sickest 
candidates all, or most of, the time. This may not realize sufficient medical utility. It 
might also mean that in practice, other members of the candidate pool have little or 
no chance for Resources until they have deteriorated to status 1. This seems like a 
weighing up of reasons of medical urgency that could take other candidates’ chances 
temporarily out of the lottery. 

The strictest egalitarian option would be an equal chances lottery across the 
entire candidate pool. Those closest to death may not be helped first. We could thus 
keep every candidate’s chances on the cards, equalize prospect-regarding 
opportunity and affirm common humanity without qualification. This option has 
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implications for the clinical criteria that determine when end-stage organ disease 
patients are eligible to be candidates for Resources. We have to decide how much 
persons should benefit from Resources before receiving them. But we also have to 
clarify the point at which they should be eligible to take their chances in the human 
selection lottery. It might be that patients with end-stage organ disease have to meet 
a threshold criterion of clinical urgency before they can have this surrogate 
satisfaction of their claim to Resources. A mere diagnosis may not be sufficient if 
one is still on the golf course. Claims to Resources might be plausibly equal within 
sensible limits of comparison, depending on how this criterion is set. Different 
criteria may have to be set for different Resources. 

1. 7 Conclusion 

I have tried to present the selection lottery as an adaptable device that can assign 
weighted or equal chances. Examining these heuristics might help us to clarify our 
critical sense of how we want a patient selection system to work. 

What does all of this say about a weighted chances selection lottery? Insisting on 
equal chances for all candidates would presage fewer than average chances for some 
to receive Resources because the type of Resources that will work for them are 
exceptionally scarce. Some candidates will be stuck with fewer overall opportunities 
for suitable Resources even if they are given equal chances to receive those 
Resources when they suddenly become available. This is where the limited use of 
weighted chances within well-defined spheres of special medical concern might be 
appealing. 

Democratic de liberators may not want to press the strict egalitarian’s radical line 
of argument. They might sanction weighted chances in defined spheres of special 
concern. The point remains: as a selection device, the lottery would still provide a 
means of random selection, but among claims of different strength. My reservation 
about weighted lotteries might be assuaged if spheres of special concern were 
limited to strictly medical factors that drastically reduce a candidate’s chances of 
finding a beneficial organ (e.g., exceptionally high PRA levels). 

Giving such candidates some measure of extra chances need not amount to 
predetermining the outcome in their favour. Giving an extra four points to those with 
a panel-reactive antibody level above 80 per cent may no more guarantee them a 
chance in a future lottery than it will ensure their receipt of Resources in the current 
one. The allocation of extra points could be a value-affirmative way of trying to 
level the playing field by “topping up” the chances of those on a demonstrably less 
than equal footing. Weighted lotteries could be more equitable, as opposed to just 
equiprobable. These weighted chances would qualify prospect-regarding opportunity 
on limited medical grounds that do not apply to candidates in the range of common 
concern. Lotteries might thus accommodate a small number of special 
considerations on modified, but fairly strict, egalitarian terms. They could also be 
used to accommodate a larger number of special considerations on terms that are 
much less stringent. This would adulterate hardy egalitarianism. 
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Dan Brock claims that random selection by a lottery weighted in terms of 
medical utility scores is a better trade-off between doing the most good with 
Resources and fairness. It would better reflect the “broad variability” in the 
prospective benefits that different candidates would receive from Resources. But he 
also admits that a weighted lottery could involve controversial distinctions between 
candidates. There could thus be “formidable practical and political difficulties in 
implementing it, as well as reasonable worries about possible abuses of it in 
practice. ” 5S This might be a good reason for either giving some candidates 
occasional priority for a suitable organ or strictly limiting the assignment of different 
weights. If the latter option were pursued, I would argue that extra chances should 
be assigned to only a small number of exceptional candidates who have medical 
disadvantages that demonstrably reduce their opportunities for Resources. 

My problem with weighted lotteries is that they require that different candidates’ 
lives be given different values: “different lives have to be accorded different weights 
for purposes of conducting the lottery, even though there exists no single acceptable 
formula by which to determine these weights .” 59 They may only reprise the kinds of 
comparative differences that affirmations of common humanity and equality of 
prospect-regarding opportunity were meant to avoid. 

What does all of this say about an equal chances selection lottery? Veatch has 
alleged two problems. First, it would ignore factors such as HLA tissue match, age, 
organ size, blood type, geography and degree of medical urgency. “If we could 
provide equal opportunity while permitting some degree of matching based on these 
factors,” says Veatch, “the allocation system could be more efficient while still 
being fair .” 60 

These factors may not all be germane. The increasing effectiveness of 
immunosuppressive drugs could lessen the relevance of tissue matching, a 
controversial practice that arguably places too much emphasis on efficiency at the 
expense of fairness. Age, I have argued, should not be a factor if a potential recipient 
passes a threshold level of medical benefit. Geographical problems related to access 
might be best addressed with a national waiting list . 61 

The second problem noted by Veatch is that patient selection on the basis of 
equal claims would “give the relatively well off equal claim to that of the sickest.” A 
more traditional egalitarian notion of fairness is that the worst off should have the 
strongest claims to justice “rather than giving all persons equal claim regardless of 
how well off they are .” 62 A strict egalitarian could address this problem by 
prioritizing the worst off with an equal chances lottery that is limited to them. This 
would temporarily take the chances of healthier candidates off the cards until they 
either joined the worst off or had their equal chances for Resources that none of the 
worst off could use. 

The cases of special consideration discussed above indicate a third problem with 
the equal chances selection lottery. Providing all candidates with equal chances for 
Resources for which they are suitable will not redress the exceptionally diminished 
chances faced by some candidates of ever receiving uniquely suitable Resources. 
This problem might be addressed by simply prioritizing candidates with blood type 
O or high PRA levels when suitable organs become available. 
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We might also consider how best to calibrate the threshold level of medical 
benefit. Brock explains that an equal chances lottery could give more or less weight 
to fairness or efficiency, depending on, first, how broadly or narrowly the threshold 
inclusion criteria are set and, second, how closely the potential recipients must 
match the newly available donor organ. The latter criteria would have to be applied 
to candidates in the pool as Resources became available. If the threshold level of 
medical benefit were set too low and applied to “far-from-optimal matches” of 
candidates with organs, then we would give greater weight to fairness and less 
weight to using Resources efficiently. The converse approach would set the 
threshold inclusion criteria high and require that only candidates who are closely 
matched to the available Resources participate in the lottery. We would thus give 
greater weight to efficiency and less weight to fairness. The challenge for a 
workable equal chances lottery is to figure out a roughly balanced set of these 
criteria. Candidates should, 1 think, have a broad range of prospective levels of 
medical benefit. Hopefully, random selection by lottery would result over time in the 
realization of sufficient medical utility. 

The strict egalitarian might insist on an equal chances lottery along the following 
lines. After prioritizing those candidates who raise special concerns, the lottery 
should be held only for medically suitable candidates across the pool. Being 
admitted to the candidate pool does not guarantee that the next selection lottery will 
involve an organ that will work for every candidate who needs one. The natural 
lottery has an unavoidable reach into the second stage of patient selection, since 
some candidates in the sphere of common concern can still be excluded from a given 
lottery on medical grounds, e.g., a child who cannot accommodate an adult organ. 

Once admitted to the candidate pool, candidates need only be afforded equal 
chances in a lottery for which they are suitable candidates. Given the scarcity of 
Resources and an uncertain future, it is unfortunate that many lotteries will have to 
exclude some candidates who are medically unsuitable for the available Resources, 
but it is not unfair. We cannot escape the workings of the natural lottery, since not 
every available organ will be suitable for every available candidate who needs one. 
What would be the point of having children participate in a selection lottery if the 
available heart was simply too large for them? I do not think that standards of 
medical benefit and eligibility criteria are capable of providing everyone with equal 
chances for a selection lottery. Those standards will surely leave some with no 
chance of ever becoming candidates, i.e., some patients just won’t qualify. Equal 
chances should be provided to those in a selection lottery. In exceptional clinical 
cases, prioritization can occur outside the human lottery to preserve equality of 
prospect-regarding opportunity within it. I turn next to a consideration of how 
taming chance to affirm common humanity might justify random selection by 
lottery. 
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CHAPTER 12 



CHANCE AND THE CHALLENGE OF LIVING 



1 . CHANCE AND COMMON HUMANITY 

My fourth justification of the lottery pivots on using chance to affirm common 
humanity. Patient selection will not avoid the implacable uncertainty to which 
everyone’s life is subject. Rescher notes that medical prognoses do not subvert 
chance. “Even the fullest knowledge of contemporary medicine provides no secure 
means for forecasting the future courses of human diseases in particular 
individuals.” 1 

I noted in chapter four that organ transplantation is a developing pocket of 
medical excellence. It involves some prognoses that meet high standards of rational 
predictability. Even so, these prognoses are not certain bets. Medicine can use 
statistical trends and clinical tendencies to reliable short-term effect. But medicine 
cannot ensure the stability and fixity needed for more than conjectural prediction. In 
the domain of medical prognosis, science can underwrite plausible expectations but 
never secure forecasts. Chance can always play a decisive role in confounding 
expectation. The issue of prediction is pervasively connected with that of risk, be it a 
risk of harm or of things not working out as we expect. Thus, rational patient 
selection factors such as likelihood of success and expectation of future life go only 
so far. A reasonable calculation of clinical outcomes can help us to manage risk, but 
we cannot eliminate it. 2 

Medical utility assessments and QALY scores are similar means of attempting to 
make precise predictions about a future that is still pervaded by chance. It is not as if 
using a lottery introduces uncertainty to the selection process that would not 
otherwise be there. This uncertainty can be compounded by the problems of 
acquiring the information that would make a calculus of fair innings more or less 
feasible. Ameson is right in affirming that we will be “staggeringly ignorant of the 
facts that would have to be known in order to pinpoint what level of opportunity for 
welfare different persons have had.” 3 The same point applies to levels of opportunity 
for adequate conscious life. Even so, Ameson notes that it is “often feasible to make 
reliable rough-and-ready judgements to the effect that some people face very grim 
prospects for welfare compared to what others enjoy.” 

True enough, but my account of patient selection assumes two distinct 
determinations. First, it assumes that physicians have determined that a person’s 
prospective medical benefit is at or above a threshold level. Second, it assumes that 
all persons in the candidate pool want a chance to continue with a life they regard as 
adequately conscious. While they might concede that other candidates have better 
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prospects, they still regard their own as worth pursuing. An egalitarian can question 
why a physician’s fallible judgement about one candidate’s prospective benefit 
should trump another candidate’s claim to realize her own as long as both are above 
the threshold level. A balanced acknowledgement of the fallibility of medical 
prognoses need not lead one to conclude that rational agreement is impossible and 
that moral theory should be abandoned . 5 The decision to select by chance can be fair 
to all concerned. Since we do not have to maximize medical utility, selecting by 
chance is a good egalitarian gamble. 

Uncertainty pervades patient selection if only because the lifespan of candidates 
is “substantially outside our control .” 6 Actuarial lifespans tell us on average how 
long persons have lived in a given demographic area. They allow us to predict on 
average how long a person is likely to live. They do not allow us to predict how long 
any one person actually will live. The fact that the actuarial lifespan for North 
American males is, say, seventy-two years does not entail that my life will last that 
long. Nor would a change in that average from seventy-two to seventy-seven 
guarantee me an extra five years of life. We live on borrowed time and the amount 
of credit extended to us in this regard is substantially a matter of luck . 7 

Medical prognoses allow us to predict post-operative lifespans by excluding the 
myriad of other unforeseen factors that may hasten death. What about the sixty-year- 
old man competing for Resources with a twenty-year-old motorcyclist who, 
according to some, is statistically likely to die in a road accident in the next few 
years? Goodwin argues that the cases where people should “self-evidently” not be 
treated as of equal worth can “shade quickly into highly debatable cases” where the 
just option is to treat them as of equal worth . 8 

Rakowski argues that in a free market for health care insurance, random 
selection could be used “if more people than could be accommodated appeared 
simultaneously for treatment” when the treatment cannot be given to all. Recall, 
however, that Rakowski does not favour a direct policy of random selection between 
younger and much older persons . 9 One can view the lottery as a means of protecting 
against patient selection decisions being made on the basis of personal 
characteristics that are merely one’s good fortune to have, e.g., a later birthdate. An 
opportunity is a favourable conjunction of circumstances that offers a chance of 
getting a good if one seeks it. For equality of opportunity to be realized among 
candidates, each must face a chance for obtaining Resources that is [roughly] 
equivalent to every other candidate’s . 10 Again, this is an example of what Rae terms 
prospect-regarding equal opportunity . 11 

The distinguishing feature about practices under which prospects of success are 
equal for all is simply this: “ nothing about the people affects the result .” 12 Prospect- 
regarding opportunity acknowledges uncertainty since it requires some ignorance of 
the facts that determine future events. If we had full knowledge of which candidates 
will be selected for Resources, then no distinction between prospects and results 
would remain, for we would see ahead to the unequal results in store. “In a world of 
perfect knowledge, there are no prospects, thus no equal prospects .” 13 

In my account, the lottery does not objectify persons as nonhuman digits. 
Rather, it abstracts competing claims for adequate conscious life to the core 
elements of common humanity that motivate them. This abstraction affirms the 
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shared elements by which we recognize personhood in others and ourselves. We can 
thus clarify Rae’s notion of prospect-regarding opportunity in an equal chances 
human selection lottery: nothing about the persons ’ differences determines the 
result. 

Since certain clinical factors so reduce a candidate’s chances of ever finding 
suitable Resources, we might attempt to compensate in the human lottery for some 
very bad luck in the natural one. We might prioritize clinically exceptional 
candidates by taking them out of the lottery or by affording them weighted chances 
within it. If the latter option is pursued, then the human selection lottery could still 
exclude personal differences and social value judgements so common humanity 
could still be largely affirmed. Clearly, no two candidates are the same person. But 
affirming common humanity widens the focus to the shared features from which our 
distinguishing characteristics emerge. The lottery selects on the basis of what unites 
each separate candidate. 

Hardy egalitarianism brings non-comparative aspects to the first and second 
stages of patient selection. The first stage involves the application of the benefit 
threshold as akin to a non-comparative standard of justice. The distinctive clinical 
features of each person are the focus of medical assessment. These features are not 
to be used as a basis of comparison between other persons so assessed. 

As a rule, the second stage involves equalizing the candidates’ chances through 
submission to luck in the human lottery. Prospect-regarding opportunity excludes 
the distinguishing features of each candidate. Common humanity is of probative 
value here. It affords no basis for ranked comparisons. Common humanity is thus a 
non-comparative basis for an equal claim to life. Nothing else about the candidate 
will affect the final selection. Information about other candidates will not affect the 
equal chances for Resources that any candidate is due . 14 There might be good 
reasons for prioritizing exceptionally disadvantaged candidates when the natural 
lottery presents an opportunity (i.e., uniquely suitable Resources) to meet their 
special clinical needs. In exceptional clinical cases, prioritization can occur outside 
the human lottery to preserve equality of prospect-regarding opportunity within it. 
Weighted chances within the human lottery would qualify prospect-regarding 
opportunity. But depending on how weighted chances are set, they might reflect 
rough equality within sensible limits of comparison. 

The uncertainty of random selection can provide any suitable candidate with 
Resources. Since chances are distributed fairly and the outcome revolves on luck, 
the lottery requires no investment of talent or effort and no personal merit is at issue. 
Losing the lottery leaves the candidates’ merits untouched and no diminution of 
desert or worth is at stake. Any candidate is potentially a lucky recipient of 
Resources. Since luck is a matter of pure chance, a person’s winning or losing the 
lottery tells us nothing about her qualities. A fair distribution of chance clears the 
ground for pure luck . 15 

Chance and uncertainty pervade the challenge of living. As Rescher puts it, the 
role of chance in human affairs is such that we will always be at the mercy of luck. 
Luck is a “rogue force” that prevents human life from being “fully domesticated to 
rational management.” Chance can always interrupt “a framework of substantial 
predictability .” 16 If so, then we might gamble on egalitarian terms, as opposed to 
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utilitarian ones. A carefully devised human selection lottery circumscribes and 
structures chance. It is a means of deliberately applying chance when rational 
comparisons are incommensurable. Resorting to luck removes incommensurability 
because luck is a great leveller. 17 We structure and use chance to affirm equal 
concern and respect. From an egalitarian perspective, resorting to luck can be a 
rational decision to ensure the commensurability of common humanity. The fact that 
we are largely powerless against chance does not mean that we are always its 
victims. We can tame chance by distributing it in a morally acceptable way. This 
gives the patient selection lottery a rationale that merely submitting to brute luck 
does not have. 

Mavrodes claims that if we favour random patient selection, then we might just 
as well choose on the basis of fortuitous characteristics like beauty. Why not submit 
to the natural lottery? Why bother contriving one? There are some obvious problems 
with this idea. First, beauty can be a very relative term that incorporates arbitrary 
social biases. Thus the project of distinguishing between degrees of beauty would 
not fare well on the confusion test. It would also fare poorly on the manipulation 
test, since beauty can depend on such factors as access to expensive physical 
enhancement techniques. 18 

Second, even assuming that beauty is as objective as one’s height, this may not 
be using chance in a morally acceptable way. An egalitarian can respond that we are 
not trying to choose on the basis of a contestable difference but rather on the basis of 
a common humanity. This involves equalizing prospect-regarding opportunity. 
Respecting another as an equal can mean that unless one has good reason to think 
otherwise, one should take the other to be as committed as oneself to living the only 
life that she or he has. 19 Thus 1 agree with Mavrodes that we should choose a 
contrived, as opposed to a natural, lottery “on the basis of some value.” 20 

I disagree with his claim that the “only purpose of a lottery, as a lottery, is to 
generate an inequality.” 21 From an egalitarian perspective, the moral purpose of a 
lottery is to affirm common humanity through equal concern and respect. We 
equalize appropriately by affirming common humanity. 

Finely tuned comparative assessments that relate need and fairness to age or 
prospective medical benefit may undermine substantive justice. One basic reason for 
using lotteries to make decisions is honesty, which requires us to recognize the 
pervasiveness of uncertainty and incommensurability. Some decisions will be 
arbitrary no matter how hard we try to base them on reasons, and chance will 
regulate a large part of our lives no matter how hard we try to avoid it. Elster defines 
taming chance as our ability to “bring the randomness of the universe under our 
control as far as possible.” 22 The egalitarian requirements of equality and autonomy 
can be reconciled by the “conscious use of chance” to make patient selection 
decisions when rational comparisons subvert common humanity. 23 

Elster’ s acknowledgement of chance has ancient precedents which present 
“reason in its relation to luck.” This relationship can reflect a balance between our 
belief that activities of reason can save lives and our “vivid” sense of “openness” to 
luck. Nussbaum has explored these themes as deeply embedded in ancient Greek 
tragedy and philosophy. Greek tragedy combines “a keen sense of our exposure to 
fortune with an awareness that some genuine human value is inseparable from this 
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condition.” Greek philosophy recognized that any notion of the good life that we 
consider worth pursuing would contain this element of risk . 24 

As in Nussbaum’s account of the Greeks, we still aspire through rationality and 
science to save ourselves from living at luck’s mercy. We aim to make the good life 
safe from luck through the controlling power of reason. But this aspiration is 
constrained by our vulnerability to risk and luck . 25 What actually happens to us in 
life is often a product of chance, “of circumstances beyond our control .” 26 

Our conceptions of living a good life, however stable, are still vulnerable to 
many kinds of accidents. Responding to this vulnerability helps to constitute human 
worth. The Greeks saw human flourishing as being fragile. It depended on many 
things beyond a person’s control (e.g., relationships and circumstances that inspire 
the expression and development of character) and so was in constant need of 
nourishment from without. Hence the Greek idea that contingency and luck can 
nourish human excellence. We thus “pursue and value both stability and the richness 
that opens us to risk.” Indeed, this response to luck is a significant dimension of 
meeting the challenge of living well . 27 Luck does not always bring about what is 
good for us, but even here, said Aristotle, what is fine can shine through . 28 Like 
Dworkin, the Greeks saw much human value in living responsively and 
appropriately to one’s contingent circumstances . 29 

If central human values cannot be found “in a life without shortage, risk, need, 
and limitation,” then attempting to tame chance with a human selection lottery need 
not be seen as surrendering to a tragically primitive or benighted stage of ethical 
thought . 30 I suggest that this attempt is not an abdication to “nonrationality” and 
“nonhuman forces” that vitiate human values . 31 It is arguably an admission that the 
reliable limits of rational judgement have been reached. “Randomness does not 
constitute arbitrariness in the lottery context, since the lottery is a systematic 
procedure .” 32 While the decision to use a lottery can be rational, it is not morally 
neutral. If medicine cannot eliminate scarcity and risk, then taming chance can 
affirm common humanity, or what Childress terms “the individual’s personal and 
transcendent dignity.” Common humanity can be “protected and witnessed to” by 
recognizing the right of every candidate to be saved. It can be affirmed through the 
provision of equal opportunity. These values are hardly “nonrational” or 
“nonhuman .” 33 

The decision to use a lottery also affirms, inter alia, the value of equality . 34 If 
candidates for Resources choose to take their equal chances in the selection process, 
then the lottery can further affirm the value of autonomy. An imposed lottery would 
still affirm the autonomous choices of candidates to pursue their own conceptions of 
an adequately conscious life. But it may not affirm their sense of the chances each 
should have to pursue it or their choice of selection procedure. I am assuming that a 
lottery would appeal in principle and practice to persons who recognize equal claims 
to life. It should also appeal to persons who agree that the reliable limits of mindful 
(i.e., psychological, rational or moral) choice have been reached and that a blind, 
impartial procedure will result in a fair outcome . 35 Thus a decision to tame chance 
with a selection lottery can reflect what Nussbaum terms “the delicate balancing act” 
between luck and rational stability in which “good human deliberation consists.” 
Random selection by lottery can keep “recognized human values in play .” 36 
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1.1 Conclusion 

I have offered reasons in favour of using a lottery at the second stage of patient 
selection. Like a threshold level of medical benefit, I propose the selection lottery as 
a means about which concerned persons should deliberate. The validity of a patient 
selection lottery (although not its inherent justice) should rest on a deliberative 
democratic decision . 37 With equal chances, each candidate bears the same risk of 
losing an adequately conscious life. 

Part of a skilful performance in living is dealing sensibly with chance in human 
affairs . 38 If the challenge of living well is a matter of living responsively to one’s 
circumstances, then dealing constructively with chance is part of meeting that 
challenge . 39 Using chance can also be part of meeting the challenge of making tragic 
decisions. Given the uncertainty of medical prognoses and the fallibility of 
interpersonal comparisons, I think that patient selection should accommodate 
chance. One way to deal sensibly with chance is to use it in a way that respects 
equality and autonomy when not all who can be saved will be. 

We return consideration to Daniels’ original example of Alice, who is expected 
to live two years with Resources, and Betty, who is expected to live ten. Regardless 
of differences in expected outcomes, more medical benefit would be realized by 
saving Betty. Assume further that Alice is seventy-five years old and Betty is 
twenty-five. A hardy egalitarian can concede this point with good conscience. Doing 
more good, or realizing the most medical benefit, is not always ethically salient. 
Above a threshold level the simple weighing up of benefits will always allocate 
Resources to the candidate with the highest medical utility score. This is unfair, 
since it always takes every other candidate’s chances off the cards. 

Weighing up goes along with maximizing, and hardy egalitarians want to avoid 
that. They would want to keep everyone’s chances on the cards and be efficient in 
realizing enough utility. Under conditions of persistent scarcity, this could be a 
feasible way of satisfying substantially equal claims to adequate conscious life in a 
value-affirmative way. Equality of prospect-regarding opportunity and random 
selection for Resources affirms common humanity, or transcendent human dignity. 
This affirmation reflects an egalitarian ethos by which Alice and Betty should have 
their equal chances in the human lottery. 
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APPENDIX 



The Application of Social Value Judgements in Patient Selection: Primary 

Sources of Evidence 



If we assume that clinicians interpret life in social as well as physiological 
terms, 1 then there is arguably significant potential for applying social value 
judgements in patient selection for Resources. These judgements can be applied at 
the first stage in determining a medically suitable candidate pool or at the second 
stage in making the final selection of recipients. The first-stage process can be 
subdivided into two administrative steps: referral to a transplant centre and 
admission to a centre’s waiting list. The application of the first-stage inclusion 
criteria has received little scrutiny in comparison to the application of the second- 
stage selection criteria. 2 Some research indicates a reasonable suspicion that “most 
of the selection takes place at the referral and admission stages, although it is 
unknown which of the two is more selective.” 3 

Crane’s research noted the medical inclination in the early seventies towards a 
social interpretation of life. Further research indicates that social value judgements 
have been applied extensively in patient selection. The now standard use of 
“psychosocial” assessment criteria indicates that life is socially as well as 
physiologically interpreted under the rubric of medical benefit. 1 turn now to an 
overview of some of the studies that have corroborated the use of social value 
criteria in patient selection. 

During the late sixties and early seventies, social value criteria were used in 
patient selection for dialysis in an attempt to separate socially acceptable candidates 
from those of “particularly low value to the community.” One report published in 
1969 cited admissions from physicians in eight U.S. hospitals that social value 
factors such as age (patients over fifty were usually excluded), vocational 
rehabilitation, importance to the community and continuation as a “happy member 
of a family” were used routinely. 4 The U.S. National Heart Transplantation Study 
(hereinafter abbreviated as The Study) found that “social class considerations and 
social worth often were more important” than strictly medical ones in patient 
selection for dialysis and kidney transplants. These criteria included age, family 
involvement, criminal record, economic status (income and net worth), employment 
record, potential for vocational rehabilitation, psychiatric and marital status, 
educational background, occupation and future potential for social contribution. The 
Study found the use of those criteria still “relevant” to patient selection for 
Resources in 1984. 5 
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Other research by Evans on patient selection in the early years of dialysis noted 
the use of these same criteria by numerous U.S. hospitals. He observed in 1983 that 
similar “criteria currently are used to select potential heart transplant recipients and, 
thus, also serve as a rationing mechanism.” 6 This observation was endorsed by The 
Study. It documented the use of social value criteria such as “re-establishment of the 
recipient as a successful working member of society,” 7 as well as family 
involvement, criminal and educational records, economic and marital status, 
educational background, occupation, future potential and the prospect of vocational 
rehabilitation. 8 

Carter-Jones studied the selection criteria for dialysis and kidney transplantation 
that were used throughout the seventies in the U.K. He noted the use of social value 
criteria such as age, intelligence level, familial responsibility and the ability to speak 
English. These criteria were sometimes applied without reference to medical 
complications. 9 Parsons and Lock studied the same selection criteria and concluded 
that “one of the highest discriminating factors” was the use of upper age limits that 
excluded candidates over sixty. Young patients with a “good record of stable 
relationships” and no other medical complications were selected in preference “to 
the older patient with complicated disease who had no regular employment and lived 
on his own.. .This enabled a high patient survival rate, and, for the treatment, be it 
dialysis or transplantation, to be seen as relatively successful; even more so in fact 
than the treatment for the commonest cancers where there has never been any 
comment on the selection of patients for therapy.” 10 

The use of social value criteria in patient selection has not been limited to 
candidates with end-stage renal disease. Blank observes that patient selection 
decisions for intensive care unit services can be influenced by social as well as 
medical factors. He claims that the patient’s “potential contributions to society are 
frequently considered,” and contends that this can result in the expenditure of fewer 
resources on the elderly and those persons thought to be unwilling (or unable) to 
“fulfil expected social roles.” 11 The following study supports this contention. 

Wetle and Levkoff studied the attitudes and behaviours of 251 health care 
workers (96 physicians, 121 nurses and 34 social workers, including 3 
psychologists) from three acute care Veterans Administration Hospitals. They found 
that the majority (159) of those workers preferred treating patients between 18 and 
65. Patients over 65 were regarded as the least desirable patient group, especially by 
physicians. 12 Seventy percent of those workers admittedly favoured giving the last 
intensive care unit bed to a 35-year-old over a 70-year-old. Chronological age was 
admitted as a “very important factor” in this clinical decision by 56.6 per cent of the 
physicians, 49.6 percent of the nurses and 43.3 percent of the social workers and 
psychologists. The “societal worth” of the patient was also admitted as a “very 
important factor” by 31.1 per cent of the physicians, 23.9 per cent of the nurses and 
30.0 per cent of the social workers and psychologists. 13 

Finally, Kilner’s survey of 453 medical directors of U.S. dialysis and kidney 
transplantation centres “confirms the existence of widespread support” for social 
value criteria. While the directors on average do not consider such criteria to be 
“especially important,” more than half of them (56 per cent) consider such criteria 
“to have a legitimate place in patient selection.” Kilner contends that this finding 
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should not surprise us, given the “strong influence” of utilitarian thinking in the U.S. 
He regards social value assessments as “thoroughly utilitarian” in their concern with 
achieving the greatest good for society. 14 

The President ’s Commission for the Study of Ethical Problems in Medicine and 
Biomedical and Behavioral Research concludes as follows: “If we are to believe 
what physicians say they do. ..and what we can infer from empirical findings, we are 
led to the conclusion that physicians do discriminate in allocating intensive care 
resources. It appears that fewer resources are expended on the elderly,. ..those with 
impaired functional status (particularly intellectual impairment), and those unable to 
fulfil their social roles. More resources are expended on those with a high 
probability of regaining full functional status and contributing to society.” 15 

Research indicates that an age criterion has been applied extensively in patient 
selection for Resources as an indirect measure of prospective medical benefit. It has 
also reflected a perception that elderly lives have less social value than younger 
ones. According to Kilner’s research, “an age criterion, usually intended to exclude 
the oldest patients from treatment, currently [circa 1990] directs many patient 
selection decisions in the United States.” 1 

Numerous studies have shown the prominent use of age criteria to screen out 
older patients before dialysis was federally funded in the U.S. 17 Kjellstrand and 
Logan’s survey found “evidence of discrimination in the distribution of chronic 
dialysis in the United States. ..against women and blacks, but most of all against the 
old.” 18 Wing has documented the use of upper age limits in the dialysis centres of 18 
countries. As of 1977, an estimated 80 per cent of the centres in the U.K and 89 
percent in Finland simply excluded patients over 65. 19 Age has been similarly 
applied with respect to kidney transplants. Kjellstrand’s survey found inequality in 
the provision of kidney transplants to persons over 60 in the U.S. He found this 
inequality difficult to explain only by “morally neutral” biological, medical and 
geographical differences. 20 The Study found that age over 55 has been used as an 
absolute contraindication to heart transplants. 21 Kilner’s survey indicates that at least 
88 per cent of renal transplant and dialysis directors consider age to be a “legitimate 
consideration” in patient selection for Resources. 22 

Research also indicates that non-scarce medical resources have been distributed 
on the basis of age. Kayser-Jones’ survey of nursing home physicians revealed age 
as a factor affecting the decision to provide “sympathetic treatment,” especially 
when combined with some degree of mental impairment. Kayser-Jones claims that 
chronically ill elderly persons have a low social value in the U.S. They are not seen 
as economically and functionally useful. Rather, they are seen as non-meritorious 
and non-contributing citizens. She argues that the physicians’ negative attitude to 
such patients “reflects the widely held attitudes of society. Despite the past 
contributions of the elderly to society, their present status discredits them and they 
are deemed unworthy of treatment.” 23 

Wetle’s own survey research on intensive care units led her to conclude that 
negative characteristics are attributed frequently to older patients even when 
evidence to the contrary is provided. Wetle found that negative characteristics such 
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as “decreased social worth” are attributed to the elderly patient “solely because of 
age” and may influence decisions to withhold efficacious treatment. 24 

On the basis of his own empirical research into the patient selection process in 
Germany, Schmidt concludes that physicians’ assessments of elderly patients as 
candidates for Resources are “clearly not guided by medical reasoning alone.” They 
reflect age-based discrimination in favour of younger candidates. While strict age 
limits have been largely abolished, only very few elderly patients are admitted to the 
transplant waiting lists. Of the roughly 20,000 German dialysis patients over 55 in 
1992, few more than 2,000, or 10 percent, were registered as kidney transplant 
candidates. Meanwhile, of the remaining 10,000 dialysis patients below that age, 
almost 6,000, or nearly two-thirds, were registered as transplant candidates. Given 
that up to three-quarters of the total dialysis population are estimated to be 
transplantable, “even a high correlation between ‘old’ age and non-transplantability 
could of itself not account for so large a difference.” Schmidt claims that some 
transplant physicians have openly admitted to this when presented with his data. 
They have also admitted to assigning preferential value to younger patients. 25 

Schmidt notes that, as in Germany, 26 there is clear evidence that some U.S. 
transplant centres have eschewed the use of upper age limits. 27 Schmidt still regards 
the composition of the U.S. waiting list as troubling. According to the United 
Network for Organ Sharing (UNOS), only about 7 per cent of all patients registered 
for a kidney transplant in 1996 were 65 years or older. 28 On the assumption that the 
composition of the U.S. dialysis population is not radically different from that of 
Germany (i.e., that three-quarters of that population are estimated to be 
transplantable), one can suspect that “medically masked age-rationing is no less 
widespread in the U.S.” 29 

One can also consider the implications of the consistent profile of North 
American transplant recipients. The most common transplant recipient in Canada is 
a middle-aged Caucasian male. Of recipients, 87 per cent are between 1 8 and 64 
years of age, with males constituting 84 per cent of heart transplant recipients. 30 The 
most common recipient in the U.S. appears to be a Caucasian male between 45 and 
64 years of age. 31 

There are two competing approaches to patient selection, which currently divide 
the transplant community. The first approach stresses the efficient maximization of 
medical benefit and favours recipients who indicate the highest chance of living a 
long and “high-quality life.” The second approach stresses urgency of need and 
favours providing Resources to those “who are the sickest and most likely to die.” 
As Caplan and Coelho note, younger and relatively healthier persons would be 
favoured by a patient selection process “driven by efficiency in the use of donor 
organs.” A selection process “sensitive to medical urgency and patient need” would 
favour older persons “at death’s door.” 32 I suggest that the first approach would 
involve interpersonal medical utility comparisons between candidates to determine 
who will benefit more from Resources. "The only rationale for making such 
comparisons would be the utilitarian goal of maximizing the aggregate utility 
derived from a given pool of scarce resources.” 33 This is the rationale that I believe 
Childress endorses on a rule utilitarian basis. 
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Suppose Caplan and Coelho’s sense of the two competing approaches to patient 
selection is correct. Given the low numbers (7 per cent) of elderly transplant 
candidates, one might suspect that the efficient maximization of medical benefit 
approach is predominant. If so, then even elderly patients with a good physiological 
prognosis may face reduced chances of receiving Resources because the life 
prospect itself decreases with age. Consequently, the likelihood that a transplanted 
organ will reach its functioning span can also be seen as decreasing with an elderly 

• , 34 

patient s age. 

There is, however, clinical evidence regarding liver and kidney transplants which 
illustrates exceptions to the general assumption that transplant patients over 60 have 
reduced survival rates. This evidence suggests that the survival rates of some low- 
risk older patients who are free of cardiac, pulmonary and vascular disease are not 
different at one or three years from those of younger patients who receive liver 
transplants. 35 It also suggests that the survival rates of some low-risk older patients 
who are free of diabetes or cardiac disease are not significantly different from those 
of younger patients who receive kidney transplants. 36 This evidence suggests that 
there may not be as many good medical reasons as hitherto supposed for the lower 
numbers of elderly candidates for Resources. 

But Caplan and Coelho counter the suspicion that the efficient maximization 
approach predominates in the U.S. patient selection process. They claim that the 
urgency-of-need approach is predominant. 37 If that approach does favour older 
persons, then it seems odd that there are not more of them on waiting lists and that 
even fewer elderly persons receive transplants. If Caplan’s urgency-of-need 
approach is applied at the first stage, then one might expect more elderly persons in 
the candidate pool. But there is nothing in this approach that compels the conclusion 
that urgency increases with age. Contra Caplan, elderly persons who have lived 
most of their lives may not be seen as having needs as urgent as persons who have 
most of their lives left to live. It could be that the urgency-of-need approach 
predominates at the publicly visible second stage, after most elderly candidates have 
been screened out. 

The maximization approach might be used to include larger numbers of younger 
and middle-aged patients in the candidate pool, many of whom might be seen as 
having better chances of surviving longer on the waiting lists. Even if there are not 
as many good medical reasons as hitherto supposed for the lower numbers of elderly 
candidates, then it might be thought from the outset that there is still more potential 
utility in saving younger lives which face imminent death than older ones. Perhaps 
both approaches are used to some extent at each stage of patient selection, but 
neither approach is consistently or exclusively applied throughout. Either way, 
elderly persons are not faring well in the patient selection process. There appears to 
be a growing preference in favour of the efficient maximization approach at the 
second stage. 38 
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